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JUDGMENT OF CASEY J.

This application for review of the Temuka l?oéauéh
Councilt's refusal to issue a building permit is brought to have
the Court determine the meaning of one of the zoning ordinances
in its District Scheme under the Town and Country Plamming Act
1953, South Cambterbury Wholesale Groceries Limited owns a |
pliece of land frowm which a grocery business was conducted.
‘In Docember 1976 it submitted plans for the alberation and
extension of the building o include & rmumber of shops and a
foodmayket, with a large surrounding area for off-sitreet parking
- a self-sontained shopping complex which is now a familiar
feature of most large towns and cities, The land is zomed
"Sorvice Zone® im the Code, the objectives being ¢bo provide
ianrd on the fringe of commercial zones for expansive commercial
type activities which tend to interrupt commercial fromtages."

Oxdinance 3.%.1., Uses reads as followst

“Pali ensourage vehicle opd#pted commercial
act:!.vi :!.ss o locabte in o ZONeS



B 2.
Ordinances _
(1) Predominant Uses shall be:

Car sales and car sales yards,

Motor Repeir Gavages.

Plaeces of assembly,

brive-in wholesale or redail outlets,
Pavking lots., .

Petrol service statioms provided no building
is sited within 15m (50%) of a residemtial
zones and petrol pumps shall be sited =
mintmum of 4.5m (15%) fyom the front boundary.
ig} ‘!‘avums aznd hotels,

ne8oTD

8 aecessory bto the abeve uses.,
mes:!.dan i3 accommodation in assoeiation with
any of the above predominant uses provided
that only ome unit is asseciatedawith any
one predominant use and that 82m™ (900 square
feet) of open space be provided about the
regidential unit,

(11i) Conditiomal Uses shall bet

{a) Agrigultural contractors yards, earta.ge

contractors depots,

{(b) Any of the uses listed under Predominant

Uses whish do mnot comply with other
ordinances for this zono.!

The Council refused a building permit on the grounds
that the propesesd use was not a predominant one under the Code
for this zone, and that a specified departure application would
be necessery, ‘The Appliaan‘b contends that the use is in
conformity with Ordinance 3sk441.(1)(d) 4 as being a drive-in
retail or wholesale outlet, and Counszsel are agreed that all they
now seek is a ruling from the Court on this issue, although the
motion seeks orders directing the issue of a building peixmit,
Neither could point to any authority whies to assist the Court
in the interpretation of the words "drive-in® in this contexbts
ﬁhere can be no doubt that the proposed complex is a Ywholesale
or retail outlet®, Mr Shammon, for the Council, sought to
have the words restricted by the manifest intention of the
Gouncil to keep out of the central shopping streets those
undertakings which require exbensive surrounding land for off-
street parking. It is obviously desirable planni;zg to preserve
the contimuity of shep frontages on. the central streets, unbroken
by big parking loba, However, I found 1t difficult o under-
stand from Mr Shawnou just what enterprises are oenvisaged for
such a zone within the categories specified as predominant uses

in Ordinance 3.4.:1+ I am nob, of course, concerned with



b
planning pr:lnaiplés y ©XZcept possibly as an aid to interpretation
of any ambiguity in the language used, My task in these
- proceedings is to ascertain the meaning of "drive-in wholesale
or rotail oubtlets® as used in this Ordinance, and decide whether
the Applicant®s proposis conform with it, I was referred to
a decision of the Town and Country Plamming Appeal Board at
Napier dated 12th September 1975 - Robert Holt & Soms Ltd, v,
Napier City Couneil, but it is of no yelevance to the gquestion
I h_g“ve to declde, being concerned with plamning prihciples on
a specified departure application,

The types of astivity permithted as predominant uses
in Ordinance 34,1 glve a very clear indication of how "drive-
in® is to be interpreted in this particular case. I% obviously
does not mean only that type of business where the customer can
drive up to or intc the business premimes and be sexved without
emerging from his vehiels, The only activity speecified to
which such meaning could apply is (1)(£f) - petrol service
stations. All the ofthers envisage a situetior where customers
will have vehicular vesort to a place where they may leave their
cars band go inside the business premises for sexvice ~ or leave
their cars in these pmmiags for sale oy abtention, The
objective is sclear ~ namely, to confime in one area businesses
to which customers have resort in cars, So that the commercisl
centre of the e¢ity will be ;}.ef‘t free for mninly pedestrian
access, and this is confifmed by the policy statement in the
Commercial Zome (Ord. 343.14). Accordingly, I think "drive-in",
in the context of this Ordinance, has the normal meaning
attributed to it in moedern comércial undertakings - namely the
abllity of customers to drive their cars into or adjacent to
business premisess where they can if necessary be parked while
their business is transacted., The proposed use of this land
for retail shops in this way by the .Applimt conforms wi’ah the
predominant use in a Sexrvice Zone in the Council's District
Schieme s 1If desived, I am prepared to arder that the Council
1ication for a building

proceed with the copsideration of the app

permlt on this basis.




L,
Mr Petrie, for the Applicant, wvery properly intimated
that it would not seek costs in the event of a favourable

decision, and I make no order.

Petrie Mayman Timpany & More, Timaru
Shannon & Harrison, Temuika



