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The respondent. stewart (to wke. I will 

refer hereatter 11'1 this judpent as "the former w1te") ... s 

applleat.tQ. tor ancillary relief It, w;q ot ,.r ..... ' IIla!fAtenance. 

the ap.pU,.u.Uon being direeted aptaat 

stewart ot AucldaJld, WJ.doWl ~ stewut of Auckland. 

Contracter ad 

The persOllS so _ed are the 'xe~utol". oct truete.s UlldU the 

lat Wlli ot the petiUoner. ~~ Sltwart whG dle~ on 

9 May '9.". Preltate ot the WUI was ganted on lU July 1975 to 

the., the, lIa1rt.greapeet1.vely the widow and the two SOIlS ot the 

said »l1li .- stewart and the former wite. In the notice 

ot a,p11cat1_. the tor mer wite sew an order that the 

executors and trustees of the d&eeasecl pet.1t1.oner pay her a. 

periedl-eal. $WIl 1t1 way of maintenan1:e tor her l1tetJJae and also 

such caJd,tU sum as the Court thtralts fit. 
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llhe fOl'lIe"" wite on 4 Se)t8l'8ber 1967. obtained an order 

'~~uant to • »revious applleation for ancillary relief t.11ed by 

her in this caue seeking an order· '01' permanent maintenance 

and an Ordft tor pa)'JIlent of a capital SUIIl. This order was made 

by consent gel in terms thereof. the husband was C1rdered to 
. . 

J&.'8 to thefftner wJ.I. 'the sum of II •. p.w. by way ot perllllUlent 

ma1atenance together with a ca,lUl _ ot 88,000 it being 

Fonded .-, .. trom the date ot the :payment ot the capital 

8U111. the u.1ateUllce wu to reduce ~the $UII1 ot $22 ,.w.. The 

tormer w1t. t •• tad.v.1t shows that SU~ weekly paymenta were 

matntaiaed up to the date ot death of the husbed on 9 May '97.5. 

Since tJaat .tat no payments ot' aDJ 1d.n.d have been made to the 

termer wlfe from. the hUSDaad' s •• tate. 

I quest.1oliad whether the Court had the power now to 

award to to torJael" wife in these Foeeedings, a cap.1tal sum 

as $Ought havh& regard to the fa .. t that s.41 ot the 

Matdllon.tal Proceed1np Act '96, was repealed by s • .57 0) of 

the Matrlul'd.al hop.pty Act '976. Mr Cole's answel' to that was 

to submtt 'that notwithstanding the repeal of s.41 as from the 

date of the COJIi1Jlg into torce attha MeLtr1mon1al Property Act 

1976 1.e. , J'ebrua:ry '977, s.4l eOl'ltJ.n.ues to appl.y .in this case 

'by ree.scm of what 1s said in 8.' (1) of the Matdllonial Property 

Act t976. This sub.section J!'ovidIB as follows: ... 

"(1) S:Ub3ect to subsections (2) and (3) of 
this section" and except as otherwise expressly 
provided in this Act. nothing in this Act shall 
appq atter t~e death of either spouse, and every 
enactment and rule of law 01' of equity shall 
continue to operate and apply in such GIlse as it 
this Acet bad not been passed. rt 

I think 1t is somewhat doubttul whether this 

contention 1s sustainable in the waJ in which 1t was advanced 

bY' Mr Cole, or indeed at all. Be contended that the etfect ot 



s.; (1) 1. that whenever one of ~he .spouaes has died (which of 

course inelude. a tormer spouse bl" "1r~ueof the extended 

def1n1tJ.Oll 0:1 marr1qe contained 1 ••• 2 ot the Matr1m&n1al 

Propert, Ae~ '9") a.41 ~ brOllSht baclt into Operation. and can. 

be relied 1I"n ed an _4.er made J.n JU.l"suance thereof. I am 

rather dmtbtful whether s.' U) cUJl'Gperly be 1l'dHII'l'J'eted as 

go1ng as tar as tb1s.TliewOrdSt"~~ .... ever7 enactment 

•••••• shAU continue to operate uti apply 1n. such GaSe as it 

this Act had 1I)t been passed" JDtl7. w",1.1 .in l1f1 view, be Um1ted to 

enactments watch st.111 .xist as such., I do Dot think the words 

are rean,.,t to describe an enactnteht wh1qh 1s no lonaer 

such because it has belen repealed AI "oto. S., (1) must. I 

t~ be ,ead 1n the Ught of the pl"ov1sJ.Ol1 qcmtained in s. 

4 0); .. 

"Evel'1 enactment shall, lUll •• s .it or this Act 
other.lBe expresslf provides. be read sub3ect 
to this Act." 

Se' (0 is one such "provis.ton to the contraz*y" within the 

meaning 01s.4 (3). 

lhaddltion. I note that s.'7 (4) expressly provides 

asregal'dsw$.dow$ and widowers, for the continued operation of 

Part VIII ot the Matrimonial Prooeedings Act 196' and there is 

alsc> express proVision in subs. (I) preserving the valld:1ty of 

orders made. )'!It.! the cOII1Il8ncement of the MatrJ.mon1al. Property 

Act 1976 1.Uute $.41 Of the Matr!moa1a1 Proceedings Act 1963. 

If it was intended that s.41 of the Matrimonial ProeeecI.t.qJI Act 

1963 should COllt1l1.U to be available 11'1 all the cases embnced 

by Mr Cole t Sl.subJd.sa1on, it seems strange that express 

reference to that tact should not _va been made in s.'7 when 

the other· pr ... rvinl provisions were thus being made. 
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AJart from the question to which I have adverted 

abeve, til&r.' i.e .. other reason here "q I think' it dOllbtful 

whethe.r .tn tlilese proeeed!ags a CIa)Ltal sum can be awarded to the 

forlMl" Vllt~ as SGue:ht .in the a,pu.~tien. As 1t wUl be noted, 

, she has weaq mad. appllcation in terms of s.41 tor a capital 

sum. od an erde has been made aw..-Ungher such. I thtnk it is 
, , 

doubthl wh.ethel' a second a"Ueati.ott. ·for a lump sum. can. in any 

~. 'be &D.a.1\ced in terma of s,.4' ad l: refer.tn this regard 

toCSrusl.K ...... M! (972) 3 All E •. R. 886. 

,Jod •. talled .subm1ssions"wel',e:madeto ae in this 

matt.er .with, l'egaJ'dto the first' pe.tDtand the seeondpo1nt was 

net .raise. ~i au at the hearing •• ',140 not th.ink it is neeessar;y 

tor .. .in '~ eaee to declde uthe!' of these Q,l1estioM beoause 

I am aa\lan.~d tat all that I couJ.deJ' the _mer wlfe to be 
, . 

justl, _Utl.d to can be civen t."!tel' by my acUng .in terms of 

8.47 (a) " ",U!e Mau111lOaial Pro~gS Act 196.5. Ifene of the 

cU.ff1cultJ....or ])OsaJ.ble dllt10111t1.. to which t referred above 

have au;r aPJUcation as regards that section. 

'hrn!D.g to the facts of this matter. I note that the 

assets od Ue.billties of the estate ot the petitioner as 

retttrned tor estate duty purposes. show that the total assets 

aggregate • .tn value '63.193 and the net approximate value of the 

estate was 1'4_41.;. This however. was on the basis of the 

realty be1ngval'l1ed at S60.000., The market vall1e as at 

6 May 1'977 Rsassessed by a resistered valuel" at S7!,0G0. 

Tb·"(U.der of maintenan~e' in this case wu (poss1bly 

inadverte~l.y) so worded that it ceased to operate on the death 

"of the petitio.". In terms of s.47 (2) as amended by s.4 (1) 

of the Matl':1Ji.ol'.l:1al Proceedhgs Amenal'lfit Act 1968 and by 13.,6 

and the Second Schedule of the MatrJJllonial Property Act 1963, 

there is c1ear authority provided for an order to be made now 



8.1th8r by .., of variat.1on or ekttad:lng of the eX1st1ng order 

or by- the substituting Of a new., ... whereby the per soul 

representatives are required to eoatribute towards the continued 

maintenaaq ,and support ofth. terur wlEe. It 1s 0101'17 jut 

in .. v.1ew, •• 10 there should be slieh an order. The evidence 

shows that the tor_r wite is DOw .. 1I nearly 6, uti 1s not 

in good health. The aft.tdavlt otlrWardrope cont1rJllS '\hat the 

tWfJlft' w1le t •• tate of health 118 81ieb that 1t 1s not 

reasonable •• ex.pect her to contulle to work to eara m".1 for 

her own sUDOrt. 

ruthermore, I am obllged • .in terms of s.4' of the 

Matrimonial Preceed1ngs Act 196,_, to have regard to the extent 

of the former husbandts estate. rus it 1s clear, is quite 

sufficient to enable a contrlbut.1on to be made to the support 

of the 1'.,1',,1' wite Vl1 thout causing hardship to the widow of the 

petitioner. Indeed, her atf.1davlt Blakes .1t pla1n that 1t ls 

larglll7 because of her personal. wi.h.es the large area of land 

on whioh the aatr1mDB1al home stanels (2 acres) situated 

within the Borough of Mt. Roek1l1. hae not been sub-dlvided 

or sold to . .,.. other person witllthat 1n view. !he reason she 

gives is that it preV1.des ffa wondvtul place for the oh11dren 

and thea "i.zuis to play". She tsreferring her. to the 

chUaren of her :previous mal'1'1age. While this may be very 

understanGla'bl:e. I do not think that the reteatlon of tUs land 

which is cl ... i7· capable Of sublod1Visien. whereby substantJ.a.l 

capi tal sumS coilld be realised. .is justifiable in the 

circumstartee. )$re pel'ta1I11ng. :If the widow 0.'£ the petitioner 

desires to MtaiD all the land in thts way t she will have to 

make ether ananaements toprovid. tor what, in Jq view, is a 

llaldl..1.ty \V'b.1ch the petit.1onel't's e.$tat. 1IlUSi; discharge. She 

could of covse do this by further JIlOl'tpg1ng of the lode 
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'1'he 'II1l4S8' put terward 'br ihe tormer wit8;is .. in my 

view in the e.1rcumstanees here d1sc10nd" a modest one. It was 
.. . .'",. " . 

criticised maia17 on the ~ale that the tormer wife shoUld 

continue to,' )rovid ..... thing 'towarci8he~ own sup~t trom 

earnin,a. .~. as I' have, a]zea., sald. I do not think .1s 

justif1ab19: .1'1 the eVldence betoR •• e~ The iteu h respect ot 

car eqaeues8Jl4 glftl,f" •• '.iso u1.U .. 1sed. 'fh, thst of these 

ia Ith.tH _dot 1n 'the llght of ,,"eat day costs and it the 

secead is a little on the genel'OllS .d., I thbk th.is 1$ offset 

'by some of tke other itemS being very modest assessmenta. 

fhe order ,which. I .ake bas tollows,-

<., ~' ... soaalrepr1isen_Uyes of the pet1tioner 

Q'e Or4... to 'JaY towards tbma1nteaance and, 
: i, 

IJUfP(!lrt of the respondent, stewart, 

the _et $&7 :P.W_, the$st~nt to bemade 

on !.J hoember "77. 
< • . ' . '. . 

(b) lflole ,U'soaal representatl v. are vdeted to ptq 

to thel',.a,.nden.t, stewart, the sum Of 

4.Q08d..11al's in r'espect of past uintenanee. , 'lIts 

SWI is a_JUted ;ap~oximatea.',Ol1the basis Q,tweekly 

paJJle:ata of ma1at.enanoe of '121 P.w •. from the date 

of death of the pet~tioner 40wn to the date of this 

judgment and an allowance 1n addi~ion. Of tnterest 

at the tate ot 7i% p.a. on the unpaid !natalments. 

I have taken the figure howevvt a~ a round sum 

wlU.ch I deem appropr.iate in the wcumstance.s. 

computed atter talting illto accouat the figures to 

wh1ch I have adverted aboTe. 

(0) The 8UlIl 01 4,000 dollars ~s not required to 

be pa.ld\U1Ul the expiration ~t t~ months from the 

. elate ot this. judgraent, but 1t is to bear interest 
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in themeanUme from -the date of t}U.s .judam_t 

attht rate of 7~ p.a. andthe",armeat of thla 

sum ~ the interest there,e., (,.,able quut_lfJ, 

te,ether wJ.th the paJlile,t 0'. fa.ture 

maJ.n'haaaoe, is 'to be eeoured,b7 a mesorandwi of 

mort~ over the lod at 378 Ittcbal'4S Road beillg 

aU the lImd in Certificate Of Title V01:.w18 'Itt. 

Follo ,6 incorporating €l. cl'uU'ge in the aature 0'1 

a rent eharse as provided £"01" by para. (d) 1D. i 

the ftf.in!t1on of ftmortgage" contained in a.1 ot 

the Lad ft'anster Act t952. ~he M'Gmcmandum ot 

Mortgage .ls to provide for reparment of the 84.000 

at aD7 t1me without notice and tor varJ.atioa so as 

to r.lease tr_ the securit¥,. al:l¥ portion ot the 

laDd whtch the truetHS ueh. a position to sell.-

'fhe t ... Of this ft'CuritT is to be settled by the 

Registrar and I w111 hear counsel further as to 

this .1f requit'ed and a general Uberty to apply 

is reserved J.n view of the various alternatJ.ves 

wh!chwere canvassed betore me as to the most 

satisfaotory way in which the prO)Mt1"ty oo12l.d 'be 

su~1'Vid$d or the provision for the former vdte 

secured. 

The respondent 1s ent1tl,etl to costs md I fix these 

in the sum of 200 dollars plus cU.s:'bursements. 




