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The respondentg_ Stewart (to whom I will
refer hersafter in this Jjudgment as "the former wife') makes
application for ancillary rellef by way of permanent maintenance,
the application being directed against AJEGGGEGE
Stewart of Auekland, Widow} Stewart of Auckland,
Contractor and DN stewart of Auckland, Sales Manager.
The persone o named are the executors and trustees under the
lat Will of the petitioner, B-A- Sewart who died on
9 May 1975, Probate of the Will was granted on 21 July 1975 to
them, they being respectively the widow and the two sons of the
said D] A Stevwart and the former wife. In the notice
of application, the former wife seeks an order that the

executors and trustees of the deceased petitioner pay her a
pericdical sum by way of maintenance for her lifetime and also
such capital sum as the Court thinks fit,



The former wife on 4 September 1967, obtained an order
pursuant to a previous application for ancillary relief filed by
her in this cause seeking an order for permanent maintenance
" and an order for payment of a capital sum, This order was made
by consent énd in torﬁs thereof, the pusband was ordered to
pay to the former wife the sum of $28 p.w, by way of permanent
maintenance together with & capital sum of $8,000 it being
provided that as from the date of the payment of the capital
sum, the mafmtemance was to reduce to the sum of $22 p,w.. The
former wife's affidavit shows that such weekly payments were
maintained up to the date of death of the husband on 9 May 1975.
Since that gatc, no payments af'any kind have been made to the
formey wife from the husband's estate,

I questioned whether the Court had the power now to
award to the former wife in these proceedings, a capital sunm
as sought having regard to the faet that s 41 of the
Matzmonial Proceedings Act 1963 was repealed by 8,57 (1) of
the Matrimonial Property Act 1976, Mr Cole's answer to that was
to submit that notwithstanding the repeal of s.41 as from the
date of thb'eomlng into force of the Maitrimonial Property Act
1976 1i.e, } February 1977, s.4! continues to apply in this case
by reasen of what is said in s.5 (1) of the Matrinonial Property
Act 1976, Thim subesection provide as folléws:—

(1) Subject to subsections (2) and (3) of

this section, and except as otherwise expressly
provided in this Act, nothing in this Act shall
apply after the death of either spouse, and every
enactment and rule of law or of equity shall

continue to operate and apply in such mse as if
this Act had not been passed,"

I think it iz somewhat doubtful whether this
contention is sustalnable in the way in which it was advanced
by Mr Cole, or indeed at all, He contended that the effect of



8.5 (1) is that whenever one of the aspouses has died (which of
course 1neludea a former spouse by virtue ef the extended
definition of marriaga eantained 1n 8.2 of the Matrimonial
Property Act 1976) a.bt is brought back into cperation and can
be relied upon and an ‘Gxder made in‘puzsuange thereof, I am
rather doubtful wh#ther 8.5 (1) caﬁ'ﬁréﬁmrly be interpreted as
going as far as this, ‘Thé'wbrds, M eeense8VEry enactment
esessoBhall continue to operate and apply in such mse as if
this Act had wt been passeé" may.wézi in my view, be limited to
enactments which still exist as suéh.= I do not think the words
are really apt to describe an enactment which iz no longer
such because it has been repealed in toto. 8.5 (1) must, I
think, be read in the light a: ghe pzavisien gontained in s,
b (3)ew | | |

"Evary ahautmsnt shall, unless it or this Aet

atherwlsa axpressly provides, be redd subject

. to this Act,"”

8.5 (1) i3 one such "provision to the contrary" within the
meaning of s.4 (3). |

In addition, I note that a‘s? {4) expressly prevides
as regards widows and w;dowers. ibr the continued operation of
Part VIIX of.the Mntriﬁoni#i Prncaedings Agt 1963 and there is
also express proviaian in subs. (2) preserving the validity of
orders made before the commencement of the Matrimonial Property
Act 1976 under s.41 of the Matrimenla& Proceedings Aet 1963.
If it wes intended that s.41 of the Matrimonial Proceedins Act
1963 should centinue to be available in all the cames embraced
by Mr Cole's submisaion, it seems strange that express
reference to that fact should not have been made in 8,57 when
the other preserving provisions were thus being made.
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v Ayart from thc quastian to which I have adverted
abave, thsre is another reazon here why I think it doubtful
whether 1n‘thasa proceedings a aapitai sum can be awarded to the
former wifs as sought in the applisatien. Az 1t will be noted,
" she has already made applieatian in terms of s.41 for a capital
sum and an order has besn made ammg her such, I think it is
daubtful whnthsr a second a@plieatinh for a lump sum can, in any
ewvn%, be aﬂvanaed in terms of s.&& and I refbr in this regard

Lemar (1972) 3 All m.n 886, "

‘Nﬁ;ﬁe%ailed submissions were made to me in this
matter nith regard to the first peint ‘#nd the second point was
net raisad a# all at the hearing. I ae not think it is necessary
for me in th&s ease to decide eithar ai‘these questions because
Ian satisrind that all that I oonai&er the former wife to be
3unt1y en&&tled to ean be given to hsr by ny acting in terms of
8.47 (2) of the Matrimonial Pro :eedings Act 1965, None of the
diffiaultiaz.»r‘possihle diftinulﬁidn to which I referred above

have any agy&i&atiah as regards that section,

Turning to the facts of this matter, I note that the
assets and lisbilities of the estate of the petitioner as
returned for sstate duty purposes, show that the total assets
aggregated in value $63,193 and the net approximate value of the
estate wae $54,415. This however, was on the basis of the
realty being valued at $60,000. The market value as at
6 May 1977 was assessed by a registered valuer at $72,000,

The order of maintenance in this case was (possibly
1nadvertenly) so worded that 1t ceased to operate on the death
‘of the petitiomer. In terms of s.#? (2) as amended by s.4 (1)
of the Matrimonial Proeeedings Amnndmat Act 1968 and by 8.56
and the Second Schedule of the Matrimonial Property Act 1963,
there is clsar authority provided for an order to be made now
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either by way of veriation or extending of the existing order

or by the substituting of a new order whereby the personal
representatives are required to contribute towards the econtinued
maintenance and support of the farnnz-ﬁife. It is clearly Jjust
inmy view, that there should be such an order. The evidence
shows that the former wife is now agca‘naarly 65 and is not

in good health. The affidavit of Dr Wardrope confirme that the
former wife's state of health is such that it is net

reasonable $¢ expect her to econtinne to work to esrn money for
her own support. |

Furthermore, I am obliged, in terms of s.43 of the
Matrimonial Proceedings Act 1963, to have regard to the extent
of the former husband's estate. This it is clear, is quite
sufficlent to enazble a contribution to be made to the support
of the fprnpf wife without causing hardship to the widow of the
petitioner. Indesd, her affidavit makes it plain that &t is
largely because of her personal wishes the large area of land
on which the metrimonisl home stands (2 acres) situated
within the Borough of Mt. Roskill, has not been sub-divided
or s0ld to some other person with that in view, The reason she
gives is that it provides "a wundifful place for the children
and their feiends to play". She is referring here to the
children of‘her previous marriage, While this may be very
understandable, I do not think that the retention of this land
which is clearly capable of subsdivision, whereby substantial
capital sums cowld be realised, is justifiable in the
cireumstances here pertaining. If the widow of the petitloner
desires %0 retain all the land in this way, she will have to
make other arrangements to providé for what, in my view, is a
1iability which the petitioner*s estate must discharge, She
could of course do this by further mortgaging of the land,
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The budget put forward by the former wife;is, in my
view in the ¢ircumstances here disclosed, a modest one. It was
, criticised m&inly on the baain that the former wife shmzld
santinue ﬁe Pl‘ovié& wmsthing temds her own num!art from
earninga. &‘Ma, as I lmve already aaid, I do not think is
| justifiable en the svidence before ms, The items in respect of
car expenses and siﬂzs are also owiuwised. The firet of these
4s I fzhiak mdest in the ught of mwent day costs and 1f the
second 15 a littie an the generous nids, I th:tnk this is offset
by some e:t the ethar items being very modest assessments.

Tha order which I make is as followsie

(a} The pwsml representntiwe of the petitioner
are ord»red to pa:f tamds ﬂm mamtenance and
suppert of the respondent, -Stewart,
the mum. oi’ $27 oW, the mst payment to be uade
'}on 25 Dacambar 19?'7.

| €b) Tl}w pwsfonal rapréséﬁt,étivéa are ér&eréd to pay
to the respondent, [ stevert, the sum of
14,000 dollars in respect ef'_‘_past'_‘maintenanee‘. s
‘ »ysm‘a‘ is.‘eﬁﬁp\itsa appreximatgly-:on ‘the basis of weekly
'pamntﬁvat maini,amoe of $27 pew. from the date
of death of the petitioner down to the date of this
Judgment and an allowax#ee in a&d.t_tien,. of interest
at the rate of 73% p.a. on the unpaid instalments,
I have taken the figure however, éfa 2 round sum
which I deem apyroﬁr.iate' in the eircumstances,
computed after taking into account the figures to
whiéh I have va'd'i.rortsd ehove.

{e) m‘_ sus of 4,000 dollars is not required te
be paid untdl the expiration of 12 monthe from the
‘date of thie judgment, but it is to bear interest
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in ths meantimo from the date of this Judgment

at the rate of 73% p.a. and-tha@ghymanf of this
sum and the interest thereon (payable quarterly)
together with the payment of %hs future ‘
maintenance, is to be secured by a memerandum ef »
mortgage over the land at 3?8vR£chards Road being
all the land in Certificate of Title Volume 524
Folio 36 incorporating & charge in the nature of
a rent charge as provided for by para, (d) in ;
the definition of “mortgaget contained in 5.2 of
the Land Transfer Aet 1952, The Memorandum of
Mortgage 1= to provide for repayment of the §4,000
at any time without notice and for variation so as
to relaase from the security, any portion of the
lend which the trustees are in & position to sell,

The form of this security is to be settled by the
Registrar and I will hear counsel further as to
this if required and a geasral liberty to apply
is reserved in view of the varisus alternatives
which were canvassed before me as te the mest
satisfactory way in which the,yéaparty could be
subwdivided or the provision for the formai wife

gecured,

The respondent is entitled to costs and I fix these
in the sum of 200 dollars plus disbursements,

Mensrs Simpson, Coates and
Clapshaw, Auckiand

Jil Messve Shenkin and Ryan, Auckland

Messrs Peak, longland and
Company, Auckland






