IN THE SUPRSME COURT OF NEW ZEALAND ) Q' \Qﬂ Y. (.2
- o [ . . -~ a4

s

CLRISTCHURCL REGISTRY

BETWEEN

Noes Ag2 215

WILLIAM LYNN STOKES of i

Churig tchurch, Company

- Representative

Plaintiff

' WALKER _PRODUCTS LIMITED

a duly incorporated compam;

" having its registered offic

at Christciiurch and
carrying on business therc
and elsewhere as a ladder
manuiactuyrer g

First Defendant

59 Canning Street,
Holland Park, Brisbanc,
Australia, Salesman

'AND  BABRY EDVARD FOXLEE of

"8egond Defendaut

AND 'LORHAINF DOROTHY CARTER
ai et 1, 12 Crulclzoshanls
o Crescont, Meadowbank,
. "Auckland, Airline

Supervisor
'Third Defendunt
vIeaging. 1k, 15, 164 17, 18, zl, 22 November 197/
" .
Counsels B McClelland, Q.C. and C.A. McVéigh for Plair

" CoBy Atkinson. angd Ked. Jones Taor Firs{ Dolendc
No appearance for Secound Defendant
RePo. Thompgson and A.K. Grant for Third Defend:o

- 0. e RULEING OF SOMERS J,

#

In this action thé plaiutiff‘suad tovr9co§er
damaﬂes for peraonal induries suffored while travellin“ ae
a pasqengev in a ecar ownad by the Llrst dnfcndunt and driv.
by tha second defgndant. That car“collided w1th one driv.
by thé third defeﬁdant.‘ The" plaintiff claimed the second
and terd dcicndants were neglircnt 1n various ways and
that the first’ derendantmas vicwriously liable for the

negllgence of the gocond dpfendant as itg agenﬁ or employe
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proposcd to e produced is other than a statement in a

document as defined in ss.2 and 3 of the Act,

. The first‘QH@stion is whétper Mr_Maéon is the
walkor of tﬁe_docuhent. ; Mf Graut sﬁbmitféd he was uob.
I do mot think that 5,00 of the Magistratel!s Courts Act
1447 which casts an obligatioh'upoh”h Mégistf&te io fralee
or cause to be made a note or the facts in evidence is of
assistance. The definitions of "proceedings", “action",
"Mattdr" and "prescribed" all suggest that prOVLgiou rolat
tafcivil litigation., That is not to say that a note
should not be taken in crimihallnrocoedings. Cieérly it
ought to be and normally upon an appeal in such a hun,br
that note is relidd upon - seo s.119 of the Sutmary
Proceodings Act'1957. v

bection 3(&) of tho JV1dence Amenument‘Act

1945 providest

" ~(4) For the purposes of this section a statenant
"in a decument shall not be deemed to have been made
"by & person unless the document or the matevial part
"thereof was written, made, or produced by him witi:
"his own hand, or was signed or initialled by him or
"otherwise recagnised by hm in writing as one for tluc
"aecuracy of which he is responsible."

- On'fhe fooﬁing that Mr Mason's évidencevWDUld be
“to the e;fcct I have: indlcated (as Lb proved in fact to bo)
I considered the note of evidenoe was a statement in a
'document signed by him as one for the accuraoy of which he
is responsible and. aé&ordin ly was made by him. -»hectlonb
3(4) is cast in a negative farm ‘but in mv viow embraces a
converse positive.~ : ‘: . :

Mr Grant Buggested that the maker of the documer:
was the: shorthand writar or the typist if more than ome was
1nvolved. To the axtent the matter rests upon s.3(1){(a)(1
I do not think the 1nformation was relevanhly "supplicd"” te

tho shorthun wrlbar gr bypist. It was supplied to thie Cou
The point ig referred to in Bdmonds v Edmonds (1947) #.67.

The statement there sought to be put in was one on oath by
a witness given in proceedings in Indla which was taken dow
by commissioner and signed by him, Lord Oaksey observed

g - . i}
of the words nin the periormance of a duty to record
information® thiat in his opinion -




] ’

Talthough those wopds are wide enough to cover
Yothicr forms of information which may be suppliod,
o Mthoy still are apt to cover the evidence given by
‘" witnese elther before a commissioner or beforo
"a judge. Suchi evidence is simply a {form of
"information supplied to a commissimuer or o a
"judge, to whom it is given on ocath and under the
"solemnity of legal proceedings.® (69)

In Barkvay v South Walgs Transport Co, Lid (1949) 1 K.B.

zh one enkins, an emnloyee oi the defendant, gnve
cvloﬂnco in proceodinhs broucht aszainst it bv a ﬁassongor
wito clulned to haV@ beon injured by the negllgence ol one
its quVJnts. He died axter lelnw eviuence. It wvos
promoaed bo adduce in the later actlon a roument made by
‘the shorthand writer containing the note of Jenking!
evidcnéo. The appeLlant whio desired the Court of Appeal

to read the evidence rmlled on Sdmonds v Ldino s (Lok7)

—

FeliTe Aaquith L,J., who dolivaored tho judigments ol Lhoe

Court of Appeal ;n Darkway v South Wales Transport Co,

ALLd, said:

"Tho Court of Appeal"(sc. in Edmouds v Iduwonds )
"held that .the document so signed, recording lrs,.
"Ingles! evicvence, was aduissible in thefnglish
"sult for divorce by virtue of sube-s. I (i,} (b)

"of s. 1. The Court of Apveal undoubtedly toui:
Mthie view that evidence given before the commissiouc:
“"in the Indilan proceedings could zusver thoe
"descriptien of 'information supplieca! to such

Uoommissioner within sub-s. I (d.) (b} for the

“purpase of its admissibhility inthe English

“proceedings, . Pub thers are, it scoms to us, two
"important distinctions betweenihc facte of that cas.
"'no thoze oif the prescont. In that case the cvidenz

Mwas held to be 'information sup pllcd' to the malker”
"o the document, the maker of the Jdocument being vl
"conmlsaioner, tho court, To say that evidence
todven in court is information Ysupplied vto!
 Mecourt seems to us an entirely different thing
"saying, as we are invited to say in this caso,
"that evidence given in court is informatiom sunplios
"Win the shortland-writor, If a moam Jictates o
"letter giving information to the persom towuom ho
"is writing if, is an abuse of langunge to say he is
"engaged in 'supplying inlormation' te luis showrtiand.
Ntypigt," (69)

TIOSQ cases related to makers ol a shatement of the type
rorerred to in 8,3(1)(a){(ii) and in wy view indicate that
if that be the basis of aduilssion Mr Mason relevantly

made the statement, The last point mentioned by



Asquith L.J. in Barkway!s case was also referved to in

Simpson v Levor (1962) 3 A.E.R. 870, 872 by Winm J.

I am of opinion Mr Mason was relevantly the

maker of the statement,

The next point almo arises out oi' Barkway v
South Wales Transport Co, Ltd (1949) 1 K.B., 54, In that
case the evidence was excluded as well by reason of tho
fact that Jenkins, the witness who had died and whosec
evidence was sought to be read, was held to be’ an intorestec
party,  Seetion 3(3) of the Evidence Amendment Act 1047
provides:
“Nothing in’ this séction shall ronder admissible
"as evidence any statement wmade by a porson
fvinterested at o time when proceedings were pondin:
Yor nuticlpateod involving o dlspute as to any factk

"whieh the statement might tond to establisli."

In Barkway v South Wales Transport Co. Ltd it was submitted

that the porson® referred to in ss(3)is not _the person who
evidence is transocribed - in that casé Jenkins -~ but tle
person transcribing it = that is the shorthand writer who
was not‘a‘porson'interestéd. " That submission was rejected,
Asquith L,J, saids
"We think that in sub=s, 3 'a person! mecans an& person
"whatsoever provided he is interested. O thoe
"marrower construction tho mere accideuntal interpositic
"oi a shorthand-writer would let in statements of
‘- Wintdrested parties whose evidence, becauss interesterd,
"the Act intended to exclude, and sub-s, 3 would bhe
flargely stultificd," (61 ‘
That was ‘sald to bé a further ground distinguishinﬁl

Edmonds v DIdmonds (19k7)'P.67. That i1s to say, as

Asguith L.Je put it ia Barkway, Mrs Ingles, the witness in

Edmonds‘v 12Amoids, was not an ;pterosted person aud that
(ﬁlferenfially) nad che been the statement would mot have
been admissible,  Although there has Leen adverse comuent
in the casas ouvABquibh LyJels dinterpretatinn of the
circumstances in which'a person may be»said to bg vinteresto:
I was notvreferréd to, and the researches I have been able
to makp since the point was raised have:nét disclesed auy

case iu which any doubt has been cast upon the principle
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I have set out. Indced, in Brimkley v Brimiiey (19542)
1 ARE.R. MQB, 97 it sooms to have heen accopted without

tuastion,

The matoriality of the point iz that Mrs
Carter, whe spoko that which is recorded in the note, wag

I think unqguostinnably an interested party,

That coneideration operates to exclude the
sbabewent as eovidence of the truth of its contonibs. A

1 ALl Z.R. 593, k9T In that caso a clerk to the jusbicer

similar point was considered in Irinkley v Irinkley (15

provided a note of the partics' ovidence in earlior
proceedings before them, He was held following Dorioway v

South Wales Transport Coe Ltd {(1949) 1 K.5i. 54 not %o be

suilficlently identilfdod wilth thie Court Lo Le a porson e
whom information was supplied, But tho interest of the
parties in any event eozxcludad the note as covidenco of the

truth of the facts earlier given in evidenco, But the

note of ovidence was admitted under the Bvidoncelmendmont

Act on other grounds which may be swmarised in this way.
First, tho statemeunts of the wiie made in provicus procecd

were in the maturce of admissicns, and secondly, thoe clerk

o the Court could then produce the note oi evidencoeas

2 person who, having heard those admissions, was a person
who in terms ox thelvidence Amondment Act had peorsonal
mowledge of the facts contalned, namely, the making ofd the

ndumissions. e gualified ns a maker under s.3(1){(a){i).

Applying the priusciple in that case to the
present, the Magistrate vhom it is proposed to call is
praduc;ng'a document thch forms part oi a record and
made the gtatoment in performance of a duty be record
information supplied to him by Mrs Carter who had pascial
:knowledgelqi the matters, And thie objection as to intevre:
is surmounted and the étatement admigsiblo not as prool

of the facts admitted but merely of the fact of the
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admissions themsolves, That is to say, both the oﬁjectionf
referred to in Barkway!s case and Prinkley!s case are overce
the first in that the learned Mogistrate is Tor the purpcse
the Court aund relevantly a persen to whom the informatiocn
vos supplied and secondly, the wabtter of interest is
overcome by the nature of the evidence, it boeing of the
feet of an admission and neot the truth of the Facks
rocorded din bie statémént. Once the admisslon is proved,
it ds mobt the Bvidence Amendment Act but tho principles
reiuting to the law éeneraliy which ronder that adﬁission

adnissible as evidence of the Tacts addmittod.

It of course follows that it would have been
perulasible to have produced the shorthand writor to Love
proved the atobowsnt an ovidenco ol sn ndeclscion haovine
been mode under s.3(1)(a)(i), and had that been done the

cage would have coimncided wholly with Jirinkiovls caso,
The final polnt made Ly Mr Grant was that The

=

statement was inadmissilble as being in thoe nature of o

judmets note, On that point he roferred to MHe v idira Do

Akau (1907) 26 N.%.L.R. 471, 472 and Taylor v Manu (197%)

1 NoZoLeRe 285, 202, I ¢do not think that a transcript of

evidence guch as that in the presont cuse is to be
troatdd as within the rubric of the princinle reifcrred to

by Deniston J, in the Tirst of thiose cascs.

Mr Grant also observed that according to his
instructions there was a comsiderable lapse of time
between the taliing of the evidence, its subiseguont
troismission and signature by the Magiatrato. That was o
nattor which when I heard tho point had still o be proved
but if correct it ﬁont in my view to the woligsht of the
evidence and not bto its admissibility (efs s.4 of the
E¥icdence Amendment Act 1945). I bave, as I think, no
discretion in this matter, The evidence is either admissi.
or it is not ana in my view it is admissiblo. The point

~e ¥o delav in thie makinge of the statement is ol course |
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welevant to a different matier cntirely. On the facts

as subnlitted by Mr Grant the principles relating to the

"roghing of the recollection of o witness and the
sossibility of thie production of the statement where ho
008 ¥

Las no independent recollection do not arise: c¢fe¢ Re V

tanovici (1902} NeZ. LR, 334,

Subject, therefore, te the evidence supporiing
tiie hypothesis om which I procezded (and in the event is
¢id) the note at all svents to the extent of adnissions

mads and such matters as form a background to and explain

those admissions was in my view admissible,

A
I8
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