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luth!a aotion the pJ.aintif'f' suodtQ reoover 

damage. for por~oiial ilq~riea $uff'ored 1v'hile 1Sr~vellin0 al3 

a pas~nge:t" iu' a Cllr ownod by tho first <1ef"ondan'i; anci driv. 

by the. second de:rEil~dantll 'l'll~t car coll~ded with one driv, 

'by the third def'c:Pc\a.l1t. 'fhe>l,llaintif'f olaimedthe second 

and t4ird de:fonquu~s \vaX'o rieg.l-~gC;1lt inva.rious ways and 

that ;he f'ir6tdC::ifon4~n",aB vicuriously liable foX' the 

neGligence of' '\ihe !'3o¢ollc\·dcf'ondul1t al!l its a/Jenu or employe 
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u.n.~.~.} ;r' r .. :. _:) 

u :h \.1) ~ elll)" Qiv.u. l~'.3,'t'·U,-"~d..ip~;:;!f .\jb.:),l'o.l di1'~C {; 
lIor"_:l tiVidoJ:1COOJ:' n .fact W(K;1.d '!eJ{J •• .l1a:l.:~l>;Li.I].()" ,:.t);:," 

.f)al:a:tQDliEU1·1; 14t'.!.d~ bY' a. ][,'01'00'.\1, :i,n a, ":CV';:UIH(lll'(,; u;r.ci '!;ii/ml:';"n 
u ·to i3(:it,}.l,,1:L8h. tl1a.t ~~act; sl~;_:lJ.,l t :j';:';.~ .Pl.l(Ji.ltl.t! (.:.Ltv . .:! .r.):i. {;'Ll.o 
"Ol';i.c:~'i:1lal. cloG'wl1\)nt .hi-l .uc,li.,lili>$.iiQ.i.o t~,,; ~y:i,..:I."'jH;'~ ~lJ, :"~l.:l 
~t:C\:~c t: ;tf -t;h.::.,:; <4''r?1~:~r'di:ri~' CJ:)l ~d:t t~i(Jl.!',; ~;U"j n1:.:.:.t.:.i.;··,;,~~.:.l(.q.~, ~~'i;: \ 
U.i,e; 'tu $(.lY .,. 

:I (n.) Lt th.r •• hi~;.l:l:' o£' t):W ,~LI.'b':.iI:'::H.'i,; l:t;i.(;'h,.,';;' ,'" 
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" 
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\ Uaci .P~"S()li.~ ~Q':'l~\;iUS';'; cd' ifl"Q ,·::.;d;L.;..'.~', 
doa.1t 1~.lt1t by th.:) ::;t!;\.'l;;ollh.mt;t OJ:' . 

(LL) ~1J.ej',~· i;11~ d.;.cllt,;"h>l1.t i:u iiil,4..;.:;ti~l.I '~''':.>.: 
.~rGI~ru.1i p~,(.:ri~ or o. :~:,-'.;co.:c'd. };,·,e:,~'!;:~.PO'l"":".i~l:.:!· tc :.~,.' ,n .. 
OhU"i.:.i.UU."'Uf:. l'Ooo"U, ; .. ttd0 Oib,(; \";;a.t."i'·l.1,~ ('L:: 
tiC; i', .. :;:" ~,$ tl~\..l llJ;ai;'l;Qc.'6 .;\I::, ... :\.1.; ,,'it:, '(;LOl' :', 

!ll.J1e i:1Qt ,.,J.t~;lll. hi,,; F,o~'I!l~I'Itu. k .. hj'll J~~~") .l.!'l 
t~I.C p~;H~fornl~'xw", \):. ,;~ d:uty,,;,) ):'i':",:';':i:'d L\-; ::'i'i.'; 'f, 

gll~)plJ.e(1 to hiJ'\\ il/ !t I.lo:t'non uho il;"U. !~K' :::-1;;) 

r':;:'I:.~S()~·)ilQ+y .1h;: rzlUl)f/A;OI.·~ ";':.1 ·.\.,,:,v-.), vu .. -'s,n.:, .. 
1c:t10i;lb,i..;!'(') 61 thoEl~ lHEl.t.tuX'ro, : ... nd 

J;~' ttl, i.;akf,l:' oj: th(~ s~"".t'liJ,r.:.d; .ita cul.,L.,.: ;,~:.i ... 
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proposG-d to be Iiroducod :i.s other than a statement i:1 a 

documont as d€::f!necl in ss.2 and J or thll Act. 

'rho :fir/St qU(;lstion is ... hethe1' Nr }lason iethe 

r{,akZll' o:f the dooumont. M1' G1'UXlt submitted he w~\s llot. 

I clo ,not thinkthnt s. Go of' the HaL'istrat,;,' s Couri:s Act 

19l~7 1vhioh casts an ob11gation upon 'n Mag'istrato to r:~akc~ 

or cause to be m:;~de a note 01' the i'acts ill 0vido:nco is or 

assistance. Tile do:finitions 01' "p1'oco0dings", "action", 

I1matter" ane:' "p1'escI'ibod" all' sug-Gost that proyision r81~d;( 

to civil litigation. That is not to say 'that a noto 

should not bo taken in criminal proceeding-so Clearly i,/; 

ought to be and normally up'on all appeal in such a m~:i;);0r 

that note isrelirid. 'upo~ - soo 5.119 o:f the SUlluilary 

l'roceodincs Act ,19.57. 

Sectioll J (4), 0:1:' tho bvidollce Amendment Act 

194.5 provides. 

" -(h) 1<'or the purposes 01' this section a statement 
"in a document 611.&11 not be d('lem~q to huv~ beell rande 
"by a person unless the 'documLlnt or tho mata1'ial part. 
"th~reo:f ,.as written, made, or produced by him . wi t;), 
"his Olm hand, or ,,,as signed or initialled by h,im or 
"other",i$9 recQgn!sed by bill in writing as one :for tIle' 
"accuraoy ot: which,he is respollsible." 

AU the :footing that 1'11' Mason's Qvidence 1,0 uld lH 

to tho ef1'oot I have indicated (as i'bproved in .:fact to be j 

I considered the note o:f, ,evidence was a statement in a 

dOCllmentsigned l-,y him' ~'SQnQ :for the' accuracy o:f ,.11.io11. he 

is responsible iUld d3.ccQrdinglywasmade by him. Sectioll 

3(4) is C&st in a ne[;ative :fc)rm but in 'my viaWCilmbraces D 

o ouver's e po si t i ve • ' 

Mr Grant Bug'gestad that the maker o:f the docume:c 

was the'shorthal1d write*, or the typist if' more than ono vas 

involved. 1'0 the extent the matter rests upon s.3(1)(a)(i 

I dQ not th;1.Jlk the~n.:fp~ation was l'elevautly "suppliod" to 

the shorthu~.,l,W+J,.'~I'I+ :-Af, 'J;ypist. It 'fas supplied to tho Cou 

The point i~' ref~:r'red 'to in Edmonds v Edmonos ' (1947) i'. (/1 • 

The statement there sougtit to·· be Zllit :ill "las one on oath b~,r 

a vdtness given in proceedines in India ~hich \laS takon dow 

by oonunissioner /l.nd siglled by him~ Lord Oal,sey obsorvod 

of' tho words "in the peri'o:rmance of a duty to rooord 
ini'orrnatio11" that in his opinion -



"althouG'l:!. thpse )iopds ~ew;J..de, enough tp cover 
"other :i'orms of' inf'ormation which may he supplio(, 
"they still. are apt to cove;- tho flvidollce C;iVOll "by 
"a wi tl1CSf; 01 thor be:fore a conmlissionor or bof'o:t'o 
"a judge. Such Gvidonce is simply a :['orm oZ 
"irl~:'ormation supplied to a commissiDllel.~ or to fl
"jude'o, to whom it is given on oath lUld under tho 
"~oloillnity, p;f legal procoedings." (69) 

In lJark1yay v South Will.os Trallsport .C0...!....h.t.<t (191;,9) 1 1\:.:0. 

:;4 OIW Jenkins, an employee of' the de:fendnnt. gave 

eVlcJ.OllCC in proceedinGs brou,'Sht against it by a paSSOl1cor 

lV'ho claimed to have beon injurod by tho nOGligence 0:[' one 

its servants. He died after e'iV'il1e' evidence: 

propose<.l to adduce in the later action a documont mado by 
" : 

the shorthand t"'l'i ter containinG' tho notE' 01' Jenkins' 

evidonco. '1'11.0 appeLlant who desired tho Court or Appoal 

to re<Ui tb..., eviclence ;'Gliocl 0~1 .edmonds y Et:..unond~ (19li,,!) 

Court of Appeal ill Barkw0:l:, Y Sou t11 Wa~ Trans;eort .~C_~ 

Ltd -' saids 

"'rho Court of' Appen.l"(sc. in Edmonda v lGd!l1onds) 
"held that tllP doc'ument so signo'd;l'ccordil1"l'TMrs. 
"Ing'les' cviuonc0, l,ras adnissibloin theEnc;lish 
"suit for divorce ~ by virtue 0:1:' sub-Sa I (i,) (b) 
"oi' 5. I. Tho Court 01:' Ar.pou,l 1:mdo11btodly tool: 

. "trla, view tllat evidollce I~iven bei'oro the cOfmuisl;.ioll(); 
"in tho Indian procoodinc;'s could c·l1f3i.:01' tho 
"descriptio-n of 'ini'orlaatioll supplied' to such 
"coml,lissiollnT wi thin sub-so I (i.) (b) i'or tho 
"purpose o+' its adr.lissihility inthH l!,nglish 
'!procopdinL;s. r>ut thore ;;(l:"e, it scomfl to us, G'VO 

Uimportallt distinctions bet'fOen -the i'acts of that c .... s, 
"ancl thoze oi' -!;1lo :pl'erscnt. In that caso the cvic1011( 
,",.;us held to be '.ini'ormation sUJ?plied 'to tho makor" 
'101:' the Q.ocumpnt. the Iilc-J';:01' or tho (;ocument beine tIli 
"cormniss:l;.onor, . the ooql"t. To say that ovidGl1G() 
If ~;':J.vort in court is inrormation t sltpj)li~1(; 'to' 'l;J.iC' 

lI,court sooms to us an entirely dii':forent thine :':rot., 
"sayinG, as ,(o are invitod to say in tl1.is cas:.), 
!'that evidenco given in court is in:formation s'Llr.,pli.o' 
lito thl~ shortlwlld-wri tor. If a r,mll dictato[l '1 

"letter g-iving lui'ormation to the person tOlvllOlil Lt.c 
"is \·rri ti11(:, it, i6 an· abuso O.r: laneua(~e to say he i.e 
"onG'aged i1] 'suj)p1yin;,,; inl'orrllatioll' to his Sllor't;> i,-mc'· 
"typist." (GO) 

r1.'hoso cases rcla't;ed to makers of a statomont of' tho type 

ro:i:'c:t'1'e'.l to in 8.3 (1) (a) (ii) and. 1-n my ViCh' indicate that 

il that bo t;lle ba,sis o:C admission Nr Nnson relevantly 

Illade the statemon't;. Tho last point mentioned by 



/ 

.i 

, ' 

Asqui til L.,J. in Bark;t.~aY2 case was also ref'erred t6 in 

I am of' opinion Hr Hason ,{as re10vantly tho 

rual;:er o.f tho statement, 

'rho next point 0.1.0 arisos out or Barkwax v 

~~th Wales Transport Co, Ltd '(19h9) 1 K.n. 54. In that 

case the evidence waa excluded as ~{el1 by'renson of' thC-' 

f'act that Jenkins, tho ld tness ,{ho had died and l{boso 

evidenoe was sought to be read, lias ll.Elld to be: an 1ntor05'I;c 

party_ so¢t!on3(J) of' the Evidence Amendment Act 191.,:; 

provides: 

"Nothil1,:,' in' this section shall :ronder admissible 
"as evidence any statement wade'by a porson 
"intl1lr6H:lted at n t:i.mf~wh0n p-.('o(\ood.ln,;f:; w(~ro (>on<1 i,Il';' 
"or 1.l1Jt.ic:i.pntod involvinG' n d1.MPUl;o nr,' to LIlly J'n.cf; 
"whieh thn stntem(mt mig'ht tond to ofltahlish." 

In !li!Fkway v South b'a1os Transport Co. Ltd it vras submitted 

that tho "'pot'son" reforred to in <19(j)is no'/; .tho porson who 

evidence is transoribed - in that case Jenkins - but tho 

person transcr'ibing it .. ' that is the shoX'thand wri tel' who 

l,as not' a porson interested. That submissiori Has rajoctod, 

AsquithL.J. said. 

It'lie think that in sub-so .3 to. person' moons any pCJ .. ~son 
"lvhatsoever providod he is ill'tereeted. On tho 
"narro, .. er cOilstruction tho morc accidental' illterpositi r 

"oi' a sho1"chund-"ritor would let ill s'i;atoUlOl1ts oi' 
"interested partics whose evidonce, becauso :Lrd:crost.cd: 
"tho Act intonded to oxcludo. alld sub-so .3 "ould b0-
"largely stultif'iod." (61) 

That 'ms' said to be n i'urthoJ:' groulid IJistin;,:.ul.shini; . 

~nds v Edmonds (191.:-7) p.67. That is to say, as 

Asc.;uitb. L.J. put it in BarkW'~1Y, ~'lrs In~lcs. the ,,rit:UOSG in 

Edmonds v Edmoll9.!h "us 110t all iutor()stod person a:r.u:l tha.t 

( :i.nCoruntiaJ.ly) had she beon the statol1l(mt l.,ould. not h~lVC 

Al'j;hourrh ther0 has Le011 aQverso corm,wnt 

in the cnso r:; on A qu;i.th L. J. 's int; orprotatinn 0;(' tho 
f'! 

circumstancos ill ',{hich a person nlLl.Y be said to be "int()r,~strJ( 

I 1'r..1,S not rof'erred to t arid tho researches l have boem able 

to mnl~0 sinco tho point .vus l'aiserl have 110t disclosod any 

caGe in l{hich any doubt har:5 boen cast upon tho principIa 
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I have set out. 

1 i\.:lJ.E.R. 1+93, h97 it sooms '1;0 have boen accopted 'without 

qu~nstiOll. 

The iuatoriulity 01~ the point is thut HI'S 

C~;'I'tor, who 51.)01;:,., that t.hich is rccordo(~ in thG ~10'I;G, ';'('4D 

I think unclunstinnably un interostec1 party. 

That conoidGrf:l1;ion operatos to 0xclUtic thc 

S'CutOl,~ellt as ovidC:lllOO o:f tIlo truth of' l·ts contollt.s. A 

~ that co.so a clerk to ~;1.J.c jUl5ticor 

prc'J'illod a note of' the partic's v evidonco in .. ...,nrlir;r 

"hom In:formation was supplied. Dut tho interost oi' t'110 

partiof.lJ..n nny ",vent oxcluc1'3d the not.o . as ovidonco of' tho 

tru.·th of' tho :facts eur1.ier givon in evi(lcnco. But the 

lwte Qi' ovidollCO i.aS admitted t:\1'lClcr the EvidollCeAm(Hl<.lumlt 

Act 011 otllOr grounds l"hich may bo summarisod in thi::; \iIIY. 

, 
First, tho s·cn.t"mollts of t;he 11i;I:'(~ 1il<":l.Ue in proviou:s: :p:t'ocoocl 

wore in tho. .. nature of admissions, alld socond:!.y I 'tho olerk 

. of ·I;b.(;j Court could then produco -I;he noto 0:;" ovidencoQan 

vho in torrJs ot' tl~01:Ni4ol1ce AnwndIao.nt Act ha.d pC!':::\01:a1. 

l:::rwld odc-a of' tilt;! fact s containod, IH~il1ely. tho mn.kinc 0.2 th,-. 

Hn gualified as a ma.lwr undoX' s.3(1)(u)(i). 

Applying' the principlo ill that case to tl,c 

presont, the Hagistrato whom it is proposod to call if;: 

praducill{;; a. document which 20rms part o:C ,~ rocord ,:;md 

mado tho (O'!:a:/ioTil0ntin per:formanco of a duty :bo l~ocord. 

information suppliod to ldm by Nrs C<.U'tOl~ "rho had pcrsc.naJ, 

And tho objoction as to int;oro! 

is :;;UTlr.oUllted and tho statemollt admissiblo not ,al) proo~_' 

of' tho ;facts admitted but morely of tho i'n,ct o:C tho 
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admissions themsolves. That is to say, both the objectionf 

rct~erred to in l}£l.r~uay~.ll case and Prink~ey 1_5 eaSG ar0 OVHrC\ 

'I;he :first in that the ~earned 1'1ctGistrnte is :£'03.1 tho purpolJ~ 

tho Court and rolevrultly a PersQn to ,.-hom tho ini'ormo:tion 

""$ <,uppliod and second~y. tbe ilIo.ttcr oi' in'cerest is 

overcomo by the nature of',the evidonce, it beinc of the 

:C't,ct of an nclmisGion and not tho truth 01' tho facts 

Onco tho admicr>ion is provo("., 

it :i,s J10t the l!.,"vi':lcnce Am()ndmont 1I.e'I; but the princ:i.pl{)s 

rnlating to tho law [",0nera.l~y 1,'hich rond..:)]:, that ndr.1if3:;.d.oll 

admissible as evidenco of the fae'bs admitted. 

It or course foll(n.s tho.t it ",m.lId havo bOGn 

porni:l.Bsiblc to 'have produco(~; th(' ahorthnnd 1,-ritor to hnve 

'boen made under 6.3(1) (<1,) (i), and ha.d that been dono tIw 

co.:::;o l-lould hr.W0 coincidod ,-ill,olly vi't;h lJr,.;hnld.o;ll:J en,Go. 

Tho i'inal point made by lHr Grant \'Q.S thut 'j;"j1O 

statement lHl.S illadlilisniblo as belng in tho natalro oE LJ 

judr:e 1 S noto o 

I do not tldnk that Q. trull13cript of.' 

Gvidence Ii;luch as tha'r, in the presont caso is '1;0 be 

'croatdd as ,'li thin tho rubric of the p~inci!)le ro:Corrccl to 

by Donisi;on J. in tll'c.! i'irl3t of thol3o cases. 

Mr Gr~ult also obsoI'Ved that accordinG to hiE; 

instructions ther0 'vas a cOllsidcrablr~ lapse o:f time 

i.>ctlmen the 'I:;al:illg of tho cvidol1co, its s1..l.bsequont 

'funt was a 

matt or which 'vl;ten I hoard tho point had ::-1'1;:1.11 to '00 pr o·\!' OC! 

but ii' Gorroct it wont in my vimv to tIw lVoi;;ht o:C the 

avidence and not to its admissibility (of& s.4 0:(' 'I;bu 

I have, as I think, no 

discretion in this matter, Tl:w ev:ldencc is either adr;liss:i 

or it :is 110t and in my vial'{ i'l; is admissiblo. The po:ll'lt 

ton rl."lav in tho r.1ak:j.ng of' the statement is of course 



,;'clGvan'!: to a di:ff'erent matter' entirely. On the facts 

as SUb,iii ttod by i'lr Grcu1t the prinoiples relatinG' to the 

:;c'Q:i:'roshing o:f '!;he reoollection o:f r.. ,dtnoss and the 

possibility of' tho produotion of the statement whoro he· 

112.::3 no indopendent recollection do not arise: 

Subject, therof'oro, to the evidence supporting 

the hypo'thesis on which I proco8ded (and in tho ovont is 

did) the noto at all evonts to the extent of' adr.lissions 

mud~,~ and such mattors as :form a background 1;0 o,ud oxplain 

those admissions l{l"l.S in my view' admissiblo o 


