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”

The hearing of this applicéation for'inteﬂlbcutbry' -

relief has talien gome two uljh I chould really pive more

" considered thought tg the excellent argurnents which have .

been pa to me Lut unior'tunw Iy tlmw does not beralt as

‘the attc* is one ot oandcr“ 1 public luQOFtLALL T

LY

-

. . N *
4o . L -
-:,mn.ubi‘y ong LG

I congratulate COunS&l Tor hiedir

“their a331stancé wni ch Ldu.CFﬂhlﬁd ne e i1l some

i

U
\A

-"pages of my Ilnwto Poolk h]bh uibx»‘ed iegal argument. T -

.do not say that in critic i:1 oA Couasel, but in order to

demenstrate s dLEASLzlty‘of tuw issues invelved, .- R ‘
., . . . ) » ' ‘,,. . . - . . l‘. .

I 3will not atlempt in this Judgaent to deal vith every

argument put to me by uounuol, Hoviever, I would not like -

Counsel to think it di&courtcou; of me if I fail to deal

with all arguments, Tt is oLﬁ”7j thu, LhdL the lateness - °

-0f the hour and the 1L)ort“ncc oi tnc ﬁAtLpr & nerably id

such that the partics will ‘havo tu dC({ﬁo “uch Judgnent

-y

as falls from me at this moman,

In recent years in Englant? 1he Courts favo taken a
more liveral attituds {owardg Ltho grantinag

rolief in o nroner case and Lownrds the




*Tn Anerican Cvanamid Co. v. Eti'con Lid ('.Lj’“;) A.C. - ©

396, the House of Lords iet:

—

siltuted o principle which had

tended to be forgotten and that g chis, -that when a Court:

i considering an application for an interim injunction !
G I )23 :

the madn dssue 1o Lo ascertuln vhollor there i3 a nerious :
; . ]

questibn.to be tried. It 45 not vart orf the Courlt’s function

at this stnbp to mlinutely cxamine the facis or the Jegal

position for‘+ho v*ry good r:aaox inC if the Court ere B C e

“now to do_so'zj Jvﬂgm nt couvld well embarrass the Judge whose'

tabk'it‘wiil be to dgtorninc the bubutantlve application, " ¢

R On the to;u.c of 1ocu 's«.nmil there have .been two_

O 1mportant decisions of the English Court of Appe "the e
"effect of which 45 to unsnachlc the pluucaural dlfflcvltips

of the past and to male it more rcadllj avallaolc for a
Plaintiff to be heard by the Court DIOVJCOdQ of coursc,.iﬁat

“nhie’ brings to ‘the Court a matter worthy of Lho Courtls

-atiention. I refer to the Attornev-CGenoral (on the relation -

[E——"

o e e

of McWhirter) v, ITndependent*Broad

vnoine M 1#"0’“7“' (1972) l

YN 4 ot s i e e e e < e A

Ilf, u.h’ 689, and Lo Cour jet v

T - s 1 L -~ A
Urdeon of Poot Office Woartvers
3 - = XS] =

79/72wu. %10, L

~

In thﬁ present’ case the Pl&iuaL?t cones before the

4

Couru for urgent rcllof e ds a ”iiizen vho is ‘dncernéd
- ..-{ . . .'. ° »

tbqt the law is b eing floutcd and bhau noHoav upgealu to be <

'f;l: tathg oteps to see that 1t is en¢or d;. A lmllar case

) arose recently when, 1n 1976 a. Ilt gorala CanLdGrmd‘
-;fff‘:~~that the -law vag boing ;loutcd 50 iﬂ“ as ‘the New Zealand
d'i{;f'uuperannuatlou Act 1974 was con nad i 4é‘a'01t¢zcn,‘ﬂfi 1,.- 
v Iitzgerald asked thoe Court to dCLluIC thut no leuc a por. on ‘
§ ihan ‘the Prlmo Mlnibtor had dctcd 111L~alij, dud such a -

declara»:on was made, 'Mr. Li&gﬂrq]d's *1n1n61al Lrtvo 5
,.1n the case vas dppr0\1wab01j »] por vnoa, or rougnLy 3

by the tlme ‘the matter came ‘up for he .ng. :

7

It appears Irom the aflfidavibo (hat the Defendant

Uﬂicq has bpen in P“bOLl&tjon WLLM the Local Authoritics

,ubllc Passenger Tranmport fecociation for a poeriod ol”ﬂomﬁ




15 - 18 T.:O.nth-tin Ac'ét _to“lg\_y il u:’,;f}.;‘:rsAi;::ui that these . '
negotiations are ©iill proceeding. They are tcfl-insl . '
place under the provisions of the Industrial Rélations )

Act 1973, ‘ -

The Unlon appare: t]y hacame dissatisficed with progress,

Lccordingly, on the 23%rd Mzrelh of this year a letter was

delivered Ly officials on b@u[lL of the Unlon to tha
“Auckland Regional Authocliy end o note. from the affidavit '

. dn that respect - o L Lo T T

S 'V,..“Dulf,xn Lhu‘ﬂuchuk¢*y chat there would. T
s bhe a LB }IOUL‘.JLOr%J‘r( o the 6ih and ?2th . " Lo
o April io;/ and on Thurnday wnd Friday for . - e
every weei thereafter for an indefindte IS
Pe“10~a - ‘ ' o : o .
I thlnk tnu ulfLQuVL contains @n crror as to dates,: The - 1.3 :
5 e . C - . - .® N
daues should probably read the ?ith and 8th April, these
' being the Thursday and Friday of the first full weelk of 07 "
this month,
- S Tt Aﬁde?” that there was no stoppage on the Pth’ -
. . - . . H
and otn Ap“;] bubt there was o stoppage for a period of '
1;8 hour last ’.':eolq, that is Thursday the 21st and Friday °~ -

" the 22nd April. L e e
. ..-It4 pwaro from the &fL*dDﬁlh bhdu nu”oL“utlmﬂu,LOﬂtlnued

- ',l-...»

dfte“ the Notlco of the 231rd L&iyh hal be n glvcn 1& I drav

;thq_inference on the evidence aV&LLJDlC to ne dt thu monenu .:
J:ﬁb;ﬁ'fhe Uﬁidn hving D“cﬂmv ;iuJHLISfi cd . a;sqcénd ﬁima;:; ‘ié
-~décided aud aid authoris and‘zgé.uo it tlab tﬁéfo-was'aajiffﬁ:v

.‘-_[: 48 hourputoppage last week, - o LT ;. } 4"-5?{;;:

In rerp ect of last vieek!s stoppage a telegran Was'sent;"ﬁ

by the Union to the uecrc%ary of‘thc'Local ﬂuthorities PublL

T Pausenmor Tra“opolt ALuOCLdt,Ou. o poxdt ig tqrcu of the '.ﬁ
. iact of serv1cc upon the uvcrbLaLyﬁ it thlng bopn ag “eed~;-:

‘ by ¢ Ll concerned that Notice to hin would be sufficient’ .'.}?
This teicgr5mAﬁcg sent on Fridnj 1580 Apﬁii,~ A-Copy of the‘.
télcyrn".hAS not bﬁ@n mvda_n?;ilAb]é, but a chss account;'fv
:’f'itﬂ contents hus been made nvailable and this hag not o

- . . I L [SE SRR R
. R y . - RN PR [ o S~ ., R 2 v
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gaid, and I quote: ‘ ]
HPpe telegran would give Thooonmn seven ’
days' notice that buo dri”*““ : and,
T Wcllinston, Chrlotchureh aund Duncdin would
" Dbegin 48 hour strilkes fromn nru,L;nL next
o . Yednesday. . :
.The stglkes would continue for 48 hours .
starting every Qhursday 12orndng for an =~
indefinite period, Mr.Stubbs sald. St .
, . . He &Urpcd that the btll“c nuticc Wano lCGS o )
. = <« - than re qulrcd but he- sdlu v WA Gnuubh."_' R
. . - . = v ! * b '.. e’

Tn this countr) in regypect cf cmswntial industrics an
. - > &

. - .
P - 4

‘ \
.described in the r'rbt_Schedul ﬂf th, Art the right to.'ﬁ}
strilke is conﬁrollcd. 'Tné'indu;t;y %n'question'ié an l
essential industiry. 'SQ.far.as}I'ém aﬁafé.tneré'is'no
definition of essontial in&ustr§>_buﬁ it does nol recauire

b o

much comemonscense to apprcciatc Lhmt *hﬂw er'JnoU strics

G | essential to the wellbeing of thu Clulz ms Of this country, |
The relevant part of $.125, which rcstr’cts strikes,
states the position in pretiy cle ar terns, :uo.(L)(i) 3
stat»o- S o : -
“(l) Every person commils an offence and shall be .
1iable on conviciioa by the Industrianl Court
%o a fine not cxceeding $150 who, being a )
worker ewmployed in any of the industirics <O
vnich this section apolics, = T
U (2) Strikoes without that worker or his unton
oo e on h1" Benalf havins given to the worier's
-:}E EER ‘ enployer, within once nonth baﬂljre Lhe o T
'J ‘ . date of comnens cnont of tne strike, not-
AN leas than L4 dayst notice in vriting, .
L . eslpned hy him or on his behalf by his .
. . : ©unton of hlﬁ 1nubutLon4 0 strike." e .
. ~ . . - . . ¢ ] Y ’ .
Thc next sectlon 16 5= q.(>) vl h states: -
- “()) Every pvrbon who incites, instigates, aids .

or ateln any offence aqunJc this s%Ltion,
“or who lIncites, ins twru,(,), or asgcists any
person who has struc . or loclked out in breach
- of this scction to conbtinne to be a party
. to the strike or lockout, commits an oficnce
3.

‘and shall be liable on COHVlCLLUﬂ by the
1n01”LLla1 Court - o

k - (a a union, associ qbnoq, or ewmployer, - .
: to s fine not o©x LOLulW& l 500." RN
\ . . . . j;’
¥




) ~

.- . A AR ~ LL DT fho
: .01 jnto“no'atu era Lo oboerye toalb by S.ohs 0L wae

Act proszcution for offesces agalust 5.125 can only take

place in tho Industrial Court,

Mr, Curry, for the Unlon, submitted that there was a

~creature lnuﬂl‘as o frolling strile’ which, as T understand

it, wou]d fLu tno infermation given in the letler and
telegran to wnlch I have roferred, i, Curry Contcnded
" that whichever of the Notlces is \d;L nbho uotwca 15 of =

2 continmuing otrilke situation, that gitua buln” thaL

tne - workers will carry on nowLal worln exce t on L“urbdays

‘w.af,j'". and Frida ys.when their labour will be withhcld'f.‘ a pbrlcd
'of.hS'hours commencing ab midnight of the preccd*ng ’
\ 1 y.. Hothing in lhe Jet ccelers Lo a rolling strike..

If 1t was the intention of thie Union to give notice intended

’ T to indicate a state of contirual gquasi strike, then all I .
“can 'uay is that whocver came to that conclusion lacked )
commonsense and Jailed properly to interpret the very clear
vords of s, ]&5 and u;.aj;"'ﬁ.laj defines strike. This

. . ] . Vo
dCflMluiOh is an all cmbeacing ov ne und wnatever the word
f237~m¢gnt mean in trade union 10re, 5o 1n_$tandard dictlonurlvg,"
ihe onl aning which ioc rcelevant io that foavuLnbd 1u »ha
Act ‘ .
] ’ 12% reads as followa: I BRI e
:fi{:" -”l”j (J) In Lhis Act the term 'sirike’ means the . | .-
. ~.*;~‘7 '."_-"." ...' .. . | 0e t o ( k\nj nu‘ﬂn\y O: ""'\“‘E‘CI‘:)‘ '{y'\ no are OI\ '.
Ll © . have been in the employment of the same . . .-
A SR eaployer oOr Of,diil“f“nz emnloyD“" e‘ '
v (a) In disccutx“uLlw That ONOLO”Pont o
e ) vinether vholliy or nartlnily, or in
L reducing the “01m11 yPrFormu wce of -
IR LI ity or T
e (b)) In breald inv'“ cont acts of service; or
o s (e) In rcfqun@ or tqui ng aftcr any ‘such
: sl .- . discontinuwince to resume or return to -
SRR thedr e »io‘wxez1t or - . L .
‘ o e () In refusing or foiling Lo accept engage-
R ment for any wourk in which they are :
PR | "~ usually en wlovod or A -
U e () In roducing thelr normal output or their:
: Vool - norpal rate of wvorls -~ ' SR



the mald act bedins doo O any coxbination,
agreenent, common understanding, or concerted
action, whether cxpress or dmplied, made or,
entered into by wny wothers; but does not
Anclude o stopwork meoting authorised by an
cmployer '

(2) In this aAct the C"D“‘bblon "to ptrike? means
to become a party to a strike," :

On the facts of this case as prescated tb re at the

moment, what happun{d 1art weeln was thau o1 CuCﬂ day on

which a particular worker was reguired to worc, hie pevfo:ned
his duties in accordance with the terms of his cmployment,

but when it came to Thursday and rriday o&cn Vor ker failed

"to accept, engagenenb,for worle in wnlch h@ Was ahu 1ly - L

employed, He could also be said to have reduced the normal

pcrformance of his worlke AT his worl is lookcd at from a

weekly point“df vicew, and he also reduced his‘nn*mdl oatpq» i
altnou"h pcr APS, ouuput.ﬂs not quite gérmgne to the . :
dr1v1ﬂg of vehlclc Vhen he did'thu e 1h¢n““ he did them
on Tnursday and Friday but not on the other days.

'Apébraingly I rejcctlthe argument- that a tlilu Ea ﬁedl
so;éﬁhi%g.wﬁich 1is, for want of betﬁc; lan"uavﬂ on axain .

.nif. again, "In ny Judgment 1t is fa11a01@us.to say of a peroan

.
.

cngaged in this type of rolling strike that he is on oLrlk
all the the‘,»One':un imaginu the Y“llud of the uud e Of ..
tho lhduutrlal Court raising somewnat 1f the o L R

woxﬁ:e;{,,urc

bcing prosecuted for strildin

worked the wholo ol last MHonday. . ~“That only Lhas to be” s

X

stated to demonstrate the fallacy in the argument that a

vugﬁriké;ﬁnacr,ihin pection co‘pizhcnds notl :“c f@rc than Lb _
.dgyé'ﬁﬁghtée#vicps mrorﬁithhold cither wholly or parﬁially. ’
Befor leav1ng the definition T observc;thqt,to.strikﬂ

méans tb bccome a party to a sﬁrike. That seétié; i5 "1‘ .

'-?cdmpiemehtafy with Sms.(S) of s.125 rela&iﬂg to'inciting, oA
. S o ; e . . r
-etc, 'Accordingly whon the men struck tﬁo'Uhion vas a party%'

to.iﬁ”aﬁa by'statute it also'st?ﬁck,. .

« last Meonday wnen in f@ct]he S

i LN AT |




> T gy

1 turn now to the Jirsd aolice given by letler of

the 23rd Mavch, 1977. T4 vas oloearhy an dnvalild notice

in regpesct of the ubvpﬂ&o~ which did LDu, in fact,

place on the Gth and th (or 7¢h and Oih) Anr*l 5,125
specifically says that nol less thon My deys! notice in

writing nust be glvcn before the date of commenccement

of the strilke, The ]aw as to c,m~uuabLoq of tlTL is. .

‘clqérlyAéfaﬁed in Vol J7 ha]wbu~V‘n Laws of Lﬂgldna,

.
para.1l66, and 1 quoto'
“When a period LQ fixed Lefore the expiration , o
of which an act may not be done, the person - .
for whose benefit the delay is n*xvcv ibed has . -
the benciit of the entire period, and : -
accordingly in compnting it the doy fren which
it runs as well as the day on which it exolres
must be excluded and the nct cannot be dono
before widnignt of that day.™ -
) “d.e, the last day rcfcrrcd to, and such an interprsiation )
1s more Lo‘muply dUOWLCd vhere words such as 'mot less than® -
- are used, as is the case in this cection. g
Tnc p~ naga which & havc rccitcd from Halgbury has '
E rccvn buen adochd by ihb 1oa“nvu Cnlu; JuquCC 1ﬂ a ST
. . . . gl
N . .“. T R . %
-not dlSSlMllar fapt u]bUdLLOM,. T refer to Attorn V~Pavc;al_

.

Ex Relatione Grahan Nnidon Lirdited v, Lnrtnc ¢ Torourh

f

‘2;(19/2) N Z.L.R. 5]01 )14,_ nf f$:f;fT7fi

Advertlng to e letbcr of the 23rd Harch, one nust .

~’c.hellei_‘ore.e}:cludc the rd ha* n, 1no fOV“tﬁcatM day .
ié Thﬁrsday; Lhe VLh Apri1,js§fd§o1must'e cludé that- date |
:.up to n;dnl 1l on Thufsd#y 7th:¢ﬁIf:I assume thai the
ti affldavlf is incorrect dnd,ﬂhgﬁ thélnoticé w;s.intcndcd .
‘for a 40 hour stoppagé'Qn thcjysi Loril, the clgdrlj the.
tnotich VIaS invalid as n#t Cogyiyiﬂt'wiﬁhﬁihc 1Q'day B
feduiremeﬁtQ
It follon“ that it w;?-@{fﬁzidvﬁiid i%ftﬂc'affidavit

1.

5 corrcebt where it refers to the Oth and 7th April. Even |

i}—'-

“if tho notlce wore valid in ruspoct of that particular weel, s

the rest of it is dnvalid so {far as 7uJUUpue.u Weews are

PV —— - . K .
SLRHTTRTT Rt }L A e f:r*—ﬂkﬁ"%—*—~#m7§49¢n;g¢;4;‘W/v_




concerned, It will bo *c(u?'b\&r”
to [0 on to BAY:
v, and on Thuraoday ol @
cvery weelk thercafcor roxr

A period.!

In ny judgment such &

ry to

xndeflnitc and QULuu contra:

wh:ch roqu1‘ Lhu shatcucnk of th

.?l'

nolice 15,

notice purported

Triday for

an indefinite

vo o on its face,

~
-l\."‘ctj I‘Ag Ol

.125

0

¢ date of the commenccment

of the strike,

There has been some doubt as to wnotnw“ Lhc sccond oo
notlce cancels out the first, or as to '1ctn0“ I can 1nfcr
jfrom_the iact tth no biopp g took place’ in tho flrst week

Jof April and that tho pJfLL”" vere

that the'Union had withdrawn its n

~V1ew as a matter of infecrence 110

~at-the moment thal the latter

position, if for no other reason t

Stubbs attributed Lo him dn itne ne

position

LOHLLnule neroblﬂtln- -
OL'CC 1-1nci1ne to the

the cv1denuc as it stands

is the corrcct
Lian the k,ta\,u ent of Mr.

wspaper - where he agreed

“that the second nobice was leoss than pcguircd, .I find it *
unnecessary, howoeve , Lo e upgﬁ th;;';attérjiﬁnd it hay_
well be more appropriate to loove mt,for‘“nu trial‘cf tﬁe

'vﬁbstantiVJ action, Having'ulready qlbl that the firsp "
;OLlCC was CntifCJy‘iNYuLJG, thOihthu‘UﬂLO;\ an rciy;ohly .
on Lhc sccond notice fbr the pdj;mu\ Ox this 1nté}im. .

*%ﬁhéariné. - . .
"ifﬁ;t Now the socond notice oL'ﬁné 1.5¢n éffﬁprii suféérs’“ o
. from thc.sama vicoe ags the ixlf* .'Oa-tn .occas xon the -

per¢oa vias very much less thup lu

.:;nqticc purports to refer to,Thur~

;‘lt 15 in my jndgmcnt invalid, It

t@lcwram is

'thP purported to have

Vuould cort;nuh for 46 hours s

for an indcfinito period, That no

ralato to Thursday and Friday of
. (}Lnkk 1‘ I" ”(.l [f D.L ne. ‘. RIS L:l';

. !1‘&4\“1

O any

e [0 g

P P T - —~
el e

“ N " LN sy . -
pubLeguenc we

d y aad 1n 50 1 ar as thdt

lay and Trlc Y oi 1agt wcemI
WLLW.DO ruuochctcd tnat

that the strika

rarting cvery Tpursday morning

otice, insofar

sk or to Thursday-

LY
[N B Sy

is, An-my L

.
e

L BT



- -~ T . . 3 - ) A e r “"""" 2 N
an T onave dons T oyows pone furtiel adl

-~ R

3o o oy e Slau e b N A ST o~ L a . 2 e
,l.g.) SRV “‘Ml} 1. e (L.,.&.,)‘\.—..’J\.‘;L ) \,11,(.,.,_(:, O

serious quesiion to be tricd, but a5 it seewms to me U
v e ase dndued for paying .
15 @ Very strong priwe facie case dndoed foxr BAYLRL

hoth notlcc are inv&lid.

viell then, what in th ‘effngt £ the notice O

§11

“being invalid. he effoct Lo thobt the striles last

) and Friday and today and, it one toles place LOMOTION, -
1

zuomorro"'h, are illegal. The giving 63 & Proper notice 138
a cond dition precedent Lo “the risht to strike. Propar noticc .

not.havnnﬁ been VLUCH every Worigel cugraged in tq” strilke .

bas "“\:Uvbucx =n offcnce and 15 Thanla Toon fine not crceedling
7150,

o S v . -

"y v R ST S PN SR AN -y
One imagines Whab nrobal

: ¥ e ~ [ , o N R IR e T A - B
. Traustrial Court will notb Eole pioco, bt LD D G9FS [ agl
. - - * - - 4y
’ M . . ) B h ‘_ " .
4+ . Yy T S R S 16 T R I R OEc T RN St ISESRERE ety o .o
o membe o L0 rasluve Louanon ol sLLL LGS OL 7. 82w Sy WA -

t}
PR S R g

e 4 P o 4t hoe knev IR SR b2 e A S R
e told the press +hiat he knevw Lhat e notlcoo Was luuu bhan ;
T Az ) -

10(1 red, It io nob 10« me Lo advisn Mpmuzf” buu I LO ? he 2
1 - : , e
A : . . v IS

. }ms 5uf1L 10111, muae“f ,lf t}u g (u,(,LuC, to follov hir:. np. Lo

Howove _noL only ha cach WOrKer committed | un o;fc
. - ) .. . t
S but uo nas »ho Unton, It'hasustruck,-lThat uirlmc o ,llcgal
) . . . - P ra ‘—-»-‘-v-w-“w,
}_Onc thexefara cOlnyls to {his point, that here is an sen tlal
i
1
|

: induétry Qi uptod hv an Jll\g 0 shrike, . NT Hord LS nop[

.

s B

)

b r
¢ - : - ., U

“particularl] im\fenmod with phcvsituation,v-n ha% a;)drcnul
paL - , B k

betﬁl following the rosa:zﬁtatamnﬂxtu from time to dxime - T
. R . . . - . L

ouilﬂnLnb e propress of ncyotLaLions,4_On~thu 2 st “r;ll
A'Lhca, j_g Lact \Tocz1kﬂ~ ay, the viniobor of Laboury wWas acked imn

. . R ’ Y oenprrr B LRI .. - s . ,v.k,' ” :
a t01uwg¢l0n intervicew DL e wad ntL@JAJ cing toddlng any oo

- PR R | FEETUS B I AR TN c T 1 - I ’
ign agalnot LAl Do ooy ant 0% a fhuL“'%& L0 COmmECilue.

’ B ’ ’ v . .

o~ ‘, P Y »,.-:. AT i . . PP P ) IR “ ~
Ardct sasd Lo hiamooelbt o 1o oI o tho punlzc..

L h—

* +
faeland Rogianal Juiho
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. " ~

) Ly e 1 4- 9 v . PR R P N
thea from time Vo ©ine, Vihy am I precluded fron using
busces for two daym last weelr, verhaps tus days this weelk .

pernaps subscquently whon vhat they ax

re
6]
jon)
O
P.
p
1
%
&

illesal. And he in fact says T an not satisfied that the <

‘Minister is. tadddng the gattmr sufficlently serious 1y, and
" g0 he has come td Cpurt, ile cans heré as oo ma;ter Qf
‘urgency. He filed his writ.on Friday Jast and, ab the

- sane tlmc,Ahovfich'this‘méﬁion fox intcrim relief, He ' ';
.had *do-uobﬂan et dbwn‘nivtho uufliust posﬁiblc tiﬁé

chaving regacd to Lhe rules, T cnse was called before me

2 )e‘pu”Jay, it bedinp the first day vpon which the case could,
have been called having regard to the rules,  As I have' e

obgerved, it has laken Lwo Quva to derd with

In his stat oment of clatinm Mr, Harder has raised tWo - -
causes of action, In the first cause of acticen he malnualno

-

that as a ' menmber o0f the public he has a Iwb“t to approach "this

"Court in order to see thab thoe law ig vnrorc;l In his

‘j*i‘ 1. second cause of action he “says Lhat und”r‘s.lai of the Act

“the Union owes him o statutory duty not to stx 110 iTlc~ally
"I have suffered financial loss ond if this co“t 1ucs.t0 96 |
. D

‘ ©.oon Iwill ‘continue to suffer finnheial loss a;d fur bhqrmore,

I have suffered and will continue to nuffer incoh 1Pnce

- . . '. >
N - R . . . . .
- 23T e . :
and aistrees. LT
. . :
: .
. *
: Y o1 T T S . T R S . ) de e Tr
L sAns e .gx_LZ:.pl]{ AN SV 0N DAasod o 5 L R T QXY TOonT, nhne

’ S"y ,h:xt he 46 s Law Student . f&cor\.,g naly he is ob_ligcd‘
. Rl e ST :

.to atlﬂnd‘rcgnlar classes at tho University, cIn pa1,¢cular

he has to be there on Thursdoys and Fridays, . hc ha an
- PR - . : . . .

eight'month old son who accompanics him and is loo‘ci after

‘during the day at the Un;ve“uLiJ L?LChC By arrangement

o fmith'his'wifc he looks dftC” the 1ittle 1 H0y oﬁ'Thu:sdays .

f,and“Fridays, Lhero bOlﬂP no_buscs last ”hurgday or Frlday

he +oo a taxi 0n the 21lse Aprx; s return tx .l fareu C
amouqtea to $7.45, T do not kaow what the returs bus fare i

s

is,;buﬁ AT At were a dollav it can he scen that he.has had




- present fAct which I Mcuxpt 15 a o

-.I”h ve noL ha d tlmu to outaLn_thc”ht*orncynGenoral‘s fiat, |-
t

g * oy A T e L T ST S O NN G L
¢6 which he vould not nove el to o pay ol thoe UnLoeD now

peen on strile ille
[ag Sy o -th -y : b U A o j 5 oCone ﬂ)»qu i".
So i1ar as L.ae first cauoe 0 acluon 215 ncorned, '

(_»~M

is clear law as 1aid down by the Coure of Appeal dn Fagland

that notwithstanding that a statute provides a remcdy puch

\

herP by way 0F prosccution, thils Covrt nevertneless has
poner to enforco obvdxbnco to thw law by way of'injunction

Wnereby it $b Just and con ven iient to Qo soj_'Thﬁ du MOTluy

i

T cite is ﬁiiownov~unnera] L Chandry ond An o“ (ﬂ /l)j 411 E, R

refcrr ed to In the'Judgment.ofAKr .Ubht:c“ PW Wi xland in t

Al »

.Judgﬁent of their Lordshiﬁs on AT zL the dcc; ion of Mr

L

J tlce fuzner in Lup New Zoationd Dﬁiry Foctorv's case (1959)

N.Z;L.R. 010 must be considered suspect:iand accordingly X
. / . . . o N 4 ’ (] i

Lila

n as

(o3

decline to follbw 1t dnsofar oo it purports to lay dow

L% o5

“an immuatable prowﬂgib*on luut'{hﬂfb is no remedy ouiside this

ecial code relating to

»,

Industrial- Relations,” - 7"

. 'Howeter' there is o procedural difficulty in ir, Harder's
.. ) i X : e
way .'uo f““ as h.o firut causéicf action is coacerrnaed, prime
fc cie’ the Autornej G@nerai wuld bave comzenced the

t lcaQt by way of a xclaLor action.i_BuL Yr. Ho

Thc e thln s caxnot be hurricd 50 f&r aa the Attofqev~uener&l

LB concerncm. Hjs affidavij‘mxuc okcf *rxt ru Lﬂ%CTVCu“‘
. . v . ‘ - . - .

hln oolﬂvl‘or on Leunpgday of last

v s
i

M8 uulLC$bOf

wrem Y, b

TN

Wil d . I
-

ob‘a ed & cony'of thc somcwhdt‘mumberson@ nrocedurc which’

vL\

ha.u uo 1x2 ;C)LLO M“d in Ol”ikl‘ to k)UJ” a LJ10 i Lto*.1~ ~Ge Wfraﬁ ‘s
fiat and T do not proposeﬁ*a Q,Ldll Lhe steps

-

xbvu.Lku to bc

.

;tékcn.7-13know from my,ownfmeCrinncgithit L

.

and ri ni“y so. | Indeed, Mr Hrildger of TOrovwn Cowrsel appeared
out of COUTLP»V to tho Foult - He intormcd me that it could

tdke tho duJ" from yCBQLlu&J Votore the {iat nmight becone
A

av1114b¢u,» If that tima factor was adnered "to there would

gtlll bb iurph”r dolay vl th the waver wori required, _ :

T e 1. Za .t i
they talze time, . -

:~958;. Having rubard to 1hd* nuthoriiy and tho'othcr authorlulos




"I would pot like anytning that cranates from ne .

tonight to be taubl as in any way critical ol the procedure

.of the Crown Law OLL I intend no criticicn, Yhe

"J

procedure adopted 1s proper and is necessary,; but it does

take time. | - ‘ o ~4.id.f'ﬂ"f ff. - e

. Well, what was Mr. Harder to do?. Vlas he _to walt until

the fiat, had been Ob\d)th vihon 4L was fair Ly laar that i
“there waa an lllbgal bur1%f ‘o LL u»ld"guuvj and uOuO“TOWO
I repaat that ihiu is'an applic;tion fov an inferim ;ng""tion,

The law is sucl 10W dn Lnglwud_th;t 2 ,«r;onimuch as Nr.Ha*dcr,

--!

e seekinr an in Lo cin szunct¢on, oy do oo Lmuh(Lb ‘the fiat Of
the A*tornCJ Qvncrax pr@vmucu, inowy Judg np, that he has

‘A\./ ‘

demonstratced that hu‘inhends,to do what he can to obuain -the

fiét. 'This'nrinciple 1@@ catly adapted By the Couvt of ﬂﬁp?é;
in Lagluvu Lu r*"ll but aﬁ exvilencion of the principle of
preuerv1n‘ the utath.duG:  Hy, ﬁa;der sayg to this Court
preserve the status quo long onou?1 for me to.do wy best to
v 'dbtain'the:ﬁtiornéijoﬁéfai's\fiai. . o '

B In tle PAs t jn mr Ld ment ihO“\ have been unwarranted -
v - b ) é) L T Al b ot .
,reotrlctlon placed upvq a Pla;nbLff'in‘this situation, Xt
is. rﬁfreohlnw to find - f}aL the Court of Appeal i Frglond has .

e adoated a noA~ Cnllbhtfnﬁlqvicw and I balieVe that to be the

'law 1n New Z\aland and for one, would cxyrcuq grave L Tk
~”disappoinpmant were it ‘not so. oo e e T

ﬂvn;If Mr, Harder is nocwablc to Obtain the.fiatf that is not
e the end of tho matLu“ b\caakn the law is, ond has been fon’a
: )" ' - .' N - . “", E ' ’ ’ T e ‘::.-'-
A along-time, tnat asf» p*Lv t“ 1ndividual ho cau.mgl“fuhn an’

;.action in his own namc it he can point Lo a.utat torw nkov1bion
L which is'for hi p OLOCthH_JFQ hnxch is bbﬂng interfexc d thh,j
/“'T.or 1f he uuLiﬂfh purtjcujdr CGHJ&L cver and above thﬂu Fufxe ed

by the gene ra] nublhc throv(n infringement of a public rlghc’

O

It is not'really noccsnary for we to detersine these

matters in viow Qf my jwﬁfngmt with regard to preservins the

T T A R N P TN R L I R DE ESENe B B A




ﬁowe§er, I irndicate the view fha: L o not accent Mr

submission that the ﬂct Vests no riohls in fhe punlic. In
my Sngmenu_thO “noLu obje st of bLho creation of Offcncés is
to prohibit the offending act for the
Parliémenf has noon fit to make 1t an offancc to "triké unles
the proper noﬁiqu 15 given. Fo-one but a churl would suggeét

that that offcncu_provision was not Intended to be in the

publ“c into est, Nvery person io under a duty to the public. -

R "o qbey the law, }z}z,w;}{'_1§Cnﬁ“t)cr'o:i'~"tho public has the rigat
\?ﬁ " o té‘expect thgf his neighvour Bitl obey the 1aw. L
In my Jumgmcnt M; .HarCo“, as th nv; Y m:hfm CLulv ﬁ;f--j
has ihe Tlghb to cxpecb tnlt strikes will be 10511 aﬁd Laer .
is a”corre pondln duuy uloq the worker and the Un ion to ens ure
o nthat thcy are logml It follows that there has'occh an- :
. ¢nfr1ngcmunt of & pudblic right, In ny Jndgm,nt this statugory'

prov1smon la for tho protc(bjoa of thg_puoi;u,vincluding Mr

.Lk'-
Harder, If Mr. Fitzgerald cuffered particular da arage in the i,
‘ iz
failure of a superanuuationiund to POJ\L‘b 1wte a dollar.h wee@.lf
=towardﬁ his superannuation, I find it hard to hclio&a.uhat onegg
:icoulu Qy;thgtlﬁr;'ﬁgrdcf, nmv"faced‘uiﬁh’payihg'CJI "Qéeiﬁnisu
! for. t; AlS; iSjnOﬁ suffcrihﬁvpnrticular damage. -::*;'- ;7;“-3}'6

Hence 50 xﬂr as Lh° flI“t ca 1zgycf4act1c is conce “nad T

. . - - s .','.fr
3

I
&
- _{ 1t 1s my Judrment thaL Mr Wa der Lus ou11¢c1enu upandan to

Beek rellef fro this’Court, : : . LT B

. N ) e et
v .'4.- . . . . N

As far dS tho second gaus oflu(LLon is con cerncd '?5
thlnl 1t would be v;owg of ne to C;g“ess a,view conce rnLu" th

.

A4

interprctation of the whole of the Act with a view to deciding ™

Wnetnﬁr or nou brourh of u,lt v creates a statutory: tort. Thnt'nﬁ

PRSP Y

matter rcqulres consi d *“blo lega rcsoarch and if_thju matoe“‘

B docs proceed to a f;nal caring it ought pr opcrly be lolt to S

e

_the,trlal Judgc, unfottervd by opinions from me. ALl that

need be said is that it is Certainly a serious question %o . be 0

tried 'and ‘no-one can be certaih of “ho aus wer, ,

o Accordingly, din view of thonrine

arle cnunziated in the
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1. ) . - —~ - -
Lo SnoW vaersonal

-

has a wortawnile case to arsus erd ho is able

Pecuniary 1loss, . : . R o .

. - ey ) 4 . . P O T S PR, ~ e KRN T
S0 far as both cautes of aciion coe comen cned, M, Harder

v

1s prime facic enlitled to yolief

"X turn now to the poxb masbo ToguLring CO“‘“‘( cration

- PR
and that is the buluucc 0L convenience, Vhere, :as hore, the

S AL s .
is hord Lo advance < el

- . - . g
“

R R
NS I% 5 N U A

'5brwku ‘appears Lo be Jvm’ﬂy

any arguments din fuvou*<01 the Union in terns Qflconveﬂl‘dco

e Mr., Curry has quilte pxonu11”bcuu T me°hhat bhe Unﬁon "nd the

Emp]oyeru Asdaplatwon havcvbcou in ne oL{a .01.for aflong tine,
He asked ma to infer, and I think € can bProperly infer that
wnhile they have not reachcd agrocuent im;y are not at daggers

drawn and that they are prépared to gb on’ He”otlatlhu. That
being so, Mr, Cﬁrry persuasively subrdts that this Court should

pl

ino» 1ntorfern'bccaﬁse thp Cour Amn”dt'ﬁpsct'{hc délibate

balance which exists be t‘non the yaru~ﬁ§'rCaching.agrcoment
or failing $6 Lo do. -Xn my ,uug;cnt that would be @ poverful
iuargdient .ér‘. oL Li for Lhc v;vr<uv of illabmlAt ' Why

c‘hOuld any Clbl sen suffer wnd La",ju& Lj vefore his noL ce . Tl

A
L

it is more convenicnt to let

Jllcgdl acuﬂvmby and be tulu thgt:“

it go on b cause OuhCﬁWl“ﬂ Certain"*ol’:fxbnxow nay Zollow?

sk

-

3‘I'would 1ﬁ  to think that the citizens of this country

lhavé mona-resncc£ for-+he Law ﬁha&jﬁhat $q:5 oL argunment. in :
my Juabmvnb the ledﬂcc oF’coquj 1-Cié&113 rvcqu;a tﬂat )
er; H41d0“ oc,offcred s@m;;rolicj; |
'”f,:Mrg‘Curry h< put»té méf&@ﬁft"fgkwhich 16 Llay, o ‘
concérﬁ‘dfithis Court i§ ﬁﬁi; ﬂi?ficﬂltni>ulg bi Lndushrial' :
reiationu.- Tt i wuLl “uuz\that”iﬁ”thin fi Uld UHLU;;.iM
'ParulCUlJ“ e Jcnt any ;ntcrférpﬁcg bgﬁfﬁ;: L ;, :it;i&.fqruf g

that_reason that the Act doecs provide o 3pecific code.. I j
_ . . S
have al Pudy uﬂlu that the code and, in particular, s,in4 0

dOes not Oust oht Jurisdiction of Lhdg Court in this type o

RN

B ) £ o - S T P o et L L
of action for ceriain »olic aoe o avchorily is



/ I 101107 and adopt the opinicn of o, Justice Speight in

- .Pete's Towing QQTVLPHr leLt\ v, o

e Y. [ T .
o Indusgivcisal Unigy

e e et 2 L st e e

of Vlorkers (1970) N.Z.L.R,Ej, 5L, where he sald:

- Wihen querntlons of Tact and Iaw arise for

determination in a ran« ber whiicl I oproperly
. before the superior <n1“L, it rust have. )
Jurdisdictlon Lo decide il cuclhy maliers as ’
are relevaut to the natter betore it unless
there i o clear statutory yprovision preventing
it from dolng so, .
&,14& is not, 1n my Judgment; couwshel 4n such clear language,
Tnio CourL 1o ot unu1w0{u 0 the different views held
A by_ﬁqmg qd pd*ilﬂd]dlLJ uomu'Jn'tho Unions as to what o’ .
o them OU"hu to ‘be tme Timited role O this Court. Yhis Court

docs not llke the bpcbvable whilclr con arise 3oy yco> ¢ dig

EN

thelr toe 1n of an 1HJURCLJOR being broachef‘and ‘the conscguent

.

L attachment pr oceedings which folluw_ Thcvzktior is entirely one

u”uthln my dlscrction The present L8 hour spoppage is already
'under‘Way. I think the Court would bc lccbﬁnc 1n Cumﬁrlsens e

to restrain tomorrow's stop, wqpk, However, T am prepared to

”V_make a. declaration so far an tomorrgﬁﬁzxgoncorn“” "Boefore I

-,,_§}§~'"nnounce mf IJRTI Jadgment T cxpress the opinion that ithis
¢ ;'{;‘?“ e g . - har 4) PR, -4.' ,A‘,ﬂ.,,, N , ) s ) sl
- ‘IY - COU.I'U ln & prOlw;u CaAse nasg the DCWer To nmake an intex N

- L . . R PR e e s -‘,\ N - >
QQCluT&LlOu. In ny Judgument thds vorer Dol irom Sg, 2 and 11

fythe'De laratory Judgmonts fiet Tong

I U m oy ot . . SRR SR U R TE A ‘, P S TS verly o
e e Lhere is also. Juarcisl commen! surpestive that such a

s 2
«

';=r-:gppwe ex1c 5 in England-end T refos +a Felinirter's cose and
' "" :" ’- -,,""-,'":' L 'A" = . ».'r— ) .ilﬂ“ . '4 '.,' Lo \ .1 St ,' “«’ _ ./ .. . ; T
e ~v,w<bourleu’9 case to which rei crcuuu hos already been made,  If

R thdt be x.l‘c, Layw :Lnl z\ngd I sce ro lmzm,m \my it should not

“'. N

be the 1aw hcr“ . G
= ’T7“3.<ﬂl' S S ‘ ST ’ -
e On rinci 1 I can see no r“'qon vihy a Plalﬂulf who has
‘.'-. R J . .

"Qfga,proper claim - hould no 1‘c.w:zbl(zz‘to.a:fsic this Court for g
~-f”. decldratwon of right, even thou"lﬂit be of a tenporary type -
L. and couched 1u carbiul language, - In my

;“tnus far ro~resscd that relief Ly wov of interim declaration
& J J ,

thi A

f

Jds an alternative and in o 8% canen ey b concurcent wiih tha
granting of an inbtorin injunciion. . . '

R
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Turning now to the stotoment ol clrann and wotion 10X
v wtasaeeendl of labour on Th ,

re]_iof, T de c,“m,.o “thalt ihe wi wolproial o dabour 0% 4n rsday

218t fpril, 1977 and ¥riday 22nd April, 1977 wies, on the

:
5

state of the ¢ evidence as it is bolore e st the mont

t

pemit,

unl&wful strike on the part of the Dofendant and cack and’

I
.
3
N
v’rl

‘eve Y employ e vho withdrew 1abour. ©This declararion 16

of an interin naLuru Ld sedd on Lhe 1imﬁted ovidcnco heiore

'me and is LbecL to fuvthcr O;dpi of this LOM*L»
T nake the same doclaration in respcct of thc vithdrawal
Df_labour_tcﬂay and the vwithdrawal Of 1 bour wihich 1S intended
for tomorrOw. s : ‘ ' e e
11L31l} T geder thabt peading Lhe {»10l of this action
.21 inycrlm ihjuncti o do iocue asainot the Tafendant v~ .
] straining it from incliting, Sy tirating, alding or abetting
cany future oflfcnces Ly 1ts mombors aseinoi he p:ovj, 1Lons )

of $.125 of the Tndustrial hBolacions Lol 1975 pending final

: rCnsoljltj.Orhfoif the Defendant's current cned nopoiiations wi th

~ '
Wi LA s La ciad  vell

vy .

e

Lhﬂ IocaT uuuh()‘”l Lu S ILuLJ_, Poouonor Sranspiry ns"‘"‘" vcion
& v .

and furtnor res tratz.ng it from dnciting, LSl

B

Slftln& any of 1t memboers wio have struck in breacn of S

L the‘ said cLulO to COML;HH“ o be pariy Lo such”vatke,

_‘peﬁdwnﬁ tne 11nal rouolut;ou of the;said_award ;\go wmulonu,7,.

. -
B .
‘_.. . e . . .

I dlroct that tl L nu¢ in injunction ¢ 11& in Court -
:~'gguntiI“Mthay of next woc“, thc nd Yoy .

Thc cffect of Wha* 1 have done is to declare last vieeld's

-

strlkc and ths weak‘s shrile dllegal. Lo leave it to the.

: goou_ﬁcnf“ of the Union Yo decide what it should do o far
L AS tomoerW'is oruuinc“, Yo 1njunction‘purpouely lles in
oo T 'Court so'that it wlll nol effcchively operate until it is .

,unl;i+ol o“_Monday,' S _ T B
Ao to costs, I fix ine Plaintiti's costs in ithe sum ©fF
n‘ \ . ‘v'r‘“ .v Ao ! ~ " B “' v‘." Y "\"\ T ~'~"h‘ -fu“-:- . LI ~'
31;00, plus dishursemenui as ficond by the Roglatror,  However,
. . the Plaintiff 15 not Lo have thoosc costs until the final

5etcr““1:uLon of ihlis ncbtion one way O anociner
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T accordingly, having fized &

Plaintifi’s viznt to recelve cosus.

thc poesition,
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