"ﬂdomestlc basrs ‘as-husband and w1 e.'ﬂl‘shall refer to the o

a deClSlon of the 8001a1 Securlty Appeal Authorlty,

the appellant's domestlc purposes beneflt.‘ The grounds d

vthat the appellant ‘and a certaln man were 11v1ng together on =

BETWEEfof;

| RESPONDENT

‘Hearing : 26 and 27 Apr11,_1978
I Counsel +Se P. Williems for- Appellant

R,J.M. Shaw for Respondent

'fJudgmentEv\Q.May-1§78 :

’-nJUDGMENT~OF:BARKER;"J;

ThlS is an appeal by way of Case Stated from.l‘

suant

to s.12Q of the Social Securlty Act 1964 (haernafter called

"thevAct") The Appeal Authorlty, on 26th and 27th May,l1977,

'jheard an appeal by the appellant (pursuant to" s, 12J of‘_h'”Act)’

from a de01s1on of: the respondent Comm1ssron whloh had.caz

respondent's de01s1on was that the respondent was of the oplnlona

"Mr X" as dld the Appeal Authorlty in 1ts gudgment’

”»emergency unemployment beneflt. Such a beneflt was approved

‘tas from 24th February,-1975, malntenance orderkp

were made e

",fagalnst the appellant's husband'd she was transferred to a

N

"Vdomestlc purposes beneflt as from 17th November, 1976




'*upheld the de0131on of the Hamllton branch of the Soc1al L
’f(Welfare Department to susPend and/or termlnate her Domestlc
'['Purposes beneflt on the grounds that she was 11v1ng W1th Mr X

:'on a domestlc baSlS as husband and w1fe.

_ as follows:=

The Appeal Anthorlty condudsd a full he‘rlng

o at Wthh v1va voce ev1dence was called by both partlesfto the
citappeal. The exten31ve ev1dence and subm1ssrons resulted 1n the
?Appeal Authorlty's de0131on dated Sth August, 1977.v The Appeal
Authorlty was satlsfled that the relatlonshlp between the '
ﬁiappellant and Mr X fell w1th1n the prov1s1ons of s 63(b) of

that Act..

On an. appeal by way of Case Stated, I proceed on

3

the ba81s of the facts as found by the Appeal Authorlty and as.:

" recorded in: the Case Stated._ The questlon asked - 1n the Case

» stated 1sas;follows:—

"Whether or: not the relatlonshlp contemplated
.+ by the provisions of s.63(b) of the Act is a
.relationship in which there must be all the -
elements of marriagé or comsortium except for* L
“the eXlstence of a formal marrlage ceremony "

I have some reservatlons as to the form of

¥

this question.

The relevant part»oﬁ's;63(b)’of the,Act:reads

- "For the purposes of determlnlng any appllcatlon
for any benefit -or of reviewing .any benefit -
~already granted « s the Commission may
 “discretion ... (b) regard as ‘huisband an.
' any man and®woman who, not: being légally
jﬂmarrled arein “the o@nion of -the Commlsnon
cliving together on ‘a domestic ba51s as ‘husband
. and wife and may. in its discretion . “termlnata
~or reduce ... any benefit already g anted
,-accordlngly e B




L2

Thls sectlon was substltuted for the orlglnal i

t‘s 63 by s.21 of the 8001a1 Securlty Amendment Act, 1972.j In

: ,the 1973 Act the Commlss1on was glven the power to make such

E a:a determlnatlon only when con51der1ng an. appllcatlon for any .

7benef1t and could not use the sectlon to termlnate or reduce j
'ga benefli There was no prov1s1on 1n the 8001al Securlty Act

R 1938 of a comparable nature.

The 1972 amendment revoked Se 74(b) of the 1964

Act whlch empowered the Comm1ss1on to refuse, termlnvte or

e reduce a beneflt 1n any. case where the Comm1ss1on wasésatlsfled-

: “that the appllcant is not of good moral :

- character: and sober ‘habits or is living-
~on-a domestic basis as husband or wife
“with-a person to whom ‘he or she is. not
’marrled LU

The effect of the removal from the statute of the so—called

"morals clause" 1s ‘not clear.

However, when'domeStic purposes"behefifs:were
introduced into the 1eglslatlon in 1973, the amendlng statutes
blncludedfor the first tlme a number of deflnltlons Whlch,
broadly speaklng, supply deflnltlons;approprlatevto what‘
are called "de facto" situations, e.g. in s,27A(‘1‘)’ of the Act
the wordf“husband" is:defined‘for}the&purp0se‘o; rhehdomestro‘
,¢purposes~henefit sectionS“as including""a man:with Whom a woman

vkhas entered 1nto a. relat1onsh1p 1n the nature of marrlage -
e although not legally marrledvto-hlm." The ‘word. "w1fe" 1s glven
a corresponding meaning; In s, 270(1) the word "marrlage" is
deflned for that sectlon as 1nclud1ng "a relatLonshlp in thev
nature of marrlage, although the two partles to the relatlonshlp
.are not legally marrled." Whether the same concept was sought
‘to be covered by this deflnltlon as is covered by s, 69(b) is.

unclear, I comment in’ pass1ng that 1t is - a plty that, 1f the:



e

5;same concept wereksought to be covere ’ thefsame,Aét:7f
~lhave consrstent deflnltlons...' ' L

—

_ ' The essentlal facts, as found by the Appeal
Authorlty, are as follows., At the tlme when the Fomm3s31on
‘pdec1ded to w1thhold payment of. the anpellant‘s benelht, she was
a marrled woman, separated from her husband and llVlng 1n~thed

eformer matrlmonlal home owned by her and her husband as tenants5

Vfln common.. A malntenance order had been mae 1n her favour E

_agalnst her husband.. She has custody of 3 Chlldren-of her fﬂ

'marrlage. In September, 1975, she met Mr X.' At tha‘f

fison was serlously 111 and Mr X. as51sted her w1th transport and»

- offered emotlonal support. He, a marrled man w1th 3 chlldren,»

,was then llVlng w1th his w1fe 1n thelr matrlmonlal home, but,
claimed that his marrlage,was,not_happy. After some 61weeks,f.

he_left»this‘home.and went to live ﬂn a rented flat w1thvone

‘bedroom.' After September, 1975, ‘the appellant acknowledged
'that a relatlonshlp had developed between her and thls man and
that such- relatlonshlp was dlfferent from that whlch she had ,
with other men frlends. They would shop on a. co—operatlve_i
.basis, with the appellant paylnger X some money.and,al30~making
 gifts to himi‘ of clothing and records. They shared_”muta; I

interestsvand mutual friends,.but_had,'in additro'n,_separate

lflnv1d1vual 1nterests. He stayed OVernight at the appellantrs

. home on several occasions durlng the week and also had meals

w1th her.‘ On other occas1ons,‘somet1mes w1th, somethlngs '
wﬂhout her. chlldren, “the appellant stayed at hlS flat overnlght
“and’ had meals there. Sexual 1ntercourse took place at least 2
or 3. tlmes a week 1n the early stage of the relatlonshlp, but. -
after January, 1977, is sald to have taken place 1ess frequently
The appellant acknowledged that she was ba31cally a monogmous-
'woman and Mr X acknowledged that, whlle he had & relatlonsh1p<

_w1th appellant he would not have a elmllar relatlonehlp w1the

: ;another woman.v:upg




o when hewas 111,

":Both placesof re81dence were,usedhby both partles fc 5> c

B purpose of contlnulng thelr relatlonshlp. ;

Mrs X dlsplayedxa hostlle attltude to{

‘apbellant.\

: ’Wlth a younger man,

the'

It 1s sald that she eventually formed an attachment

although her harrassment was an annoyance'

“to- the appellant, she allowed her ass001atlon w1th Mr K to

';contlnue.- There was some publlclty in. her home Clty

"chose publlcly tor say that e was7the man’ 1nvolved.
’the straln and the harrassment, thelr ass001at10n dl

founder._’

S . The appellant looked after Mr X on tw

they attended a conference held 1n

: w1th,hLS'employment,.stay;ng 1n_the:same:room ;n~tha

they spent 6 days together.inﬂSydney'afterathe:appel

: 'attended a conference‘in Adelaide‘for'theprilepsp A
‘ w1th which, she was concerned.

'May, 1976 “and after Chrlstmas, 1976 J01nt purchas

Mr X
Desplte
d.not~,

O'Occa'fons
connection5

hotel;:

Lo T
lant had =

ssociation;

They took holldays to@ether in

es of

groceries and glfts ceased after. Mr K 1earned that such actlons

might be preaudlclal to the recelpt of the beneflt b

’-.,appellant.

The Appeal Authority‘stated'that'afte

and hearlngboth partles and cons1der1ng the ev1dencel

: ‘subm1s31ons of counsel, it was satlsfled that the re

lfell within the prov1s1ons of s 63(b9 Thls flndlng

Y .Che -

rhseeings
and -
1ationship

means

that theAppeal Authority must ‘have: accepted elther 1h whole or

in part the" submlss1ons made to 1t by counsel for th

e respondent

these are: recorded in the Case Stated as follows'-,';"_'

|




wj'(a)e',' »:TThat the Sectlon prov1ded for the Con

‘-;dto determlne whether there was a func

misSion L

tioning‘

.estate of marrlage between two persons lf 1t

'3ﬂ,concluded that they were 11v1ng on a

"e:ba31s as- husband and w1fe-,

A

domestlc

: (b)fe,J zvtThat the wordlng of the Sectlon 1mp11ed»thatythe

‘ Commlss1on was requlred to 1ook at theymannerhl

R

o of 11v1ng of the partles on a aomestlc*beéiéff

;".rather than on a sexual ba81s,

“(e) | Thaf‘in:lookihgﬁatféueh"a'relefiehship?regardﬂ‘

-should be had to certaln elements, one:5vbjeétive

~lsee SOmMe- form of. commltment between

the partles,

and two obaectlve,'h.e. (1) the snarlng of

'flnterests, tlme and- resources,,and (11) the‘

sexual element;.

(a) L "That all the varlovs elements of consoftiﬁﬁ.aé

between husband and wife dld not need to be. -

‘present in their fullest extent;befopefe

~ relationship resembling that of marri

- be inferred.-

7‘f j‘ﬁThe Appeal Authorlty noted correctly

a questlon of fact. in each case whether there 1s or:

that itﬂisf

1s not

‘. relatlonshlp falllng within the subseculon. Once the Commlsslor

i
!
|

has formed 1ts oplnlon on the. facts, 1t then has a ddseretlon

1o, cancel or reduce a beneflt. In tqls case, what 1s belnD

[attacked is the valldlty of the Comm1831on's oplnlon ‘ithe*real

questlon for determlnatlon 1n thls appeal 1s whether the

,Comm1581on could 1n 1aw have come t0: the oplnlon 1t

dld on tne

’-.facts. The resolutlon of thls questlon 1nvolves a.cons¢derat1c

» of ‘the wordlng of the subsectlon.v




‘a gulde._

L .qulte frequently.

‘b“Appeal's dec1s1on 1n Sulllvan v. Sulllvan (1958) N 7

'statute 1s to take the words ‘in thar ordlnary meanln

' on- cognate toplcs 1n whlch the same words are vsed fo

"The proper approac; ,o the 1nter,~

In statutes prov1d1ng for separatlon and d

f:rthe words "llVlng aPart" have been cons1dered by thé;] u

part"; The cases on these exprsslons are assembled

‘Included 1n the S

Santos v. Santos (1972) Fam. 24

‘vdeols1on, are approv1ng references to the New Zealan '

"deallng w1th the words "11v1ng apart" 1n theNew Zeal

'f.:leglslatlon.

The Engllsh Court of Appeal held that

.constructlon of the phrase "11v1ng apart" 1n the Eng

B statute, meant that phys1cal separatlon is” not suffl

constltute "llv1ng apart" A petltloner for. dlvorce

,"L1v1ng together" is the reolpro/‘

' fiq'n“off any

g. Statute:

anyalsogbe,

lVOI‘C.e_ g1

jof*ﬂliviz

and

fdlscussed 1n the de01s1on of the Engllsh Court of Appeal 1n S

antosvf;

Vourt of

: .R. 912,
and dlvorce
proper,r
lrsh‘divprce
crenfrto.

onfthe

groundof llVlng apart for 2 years, hs to prove not only the

’ fact of phys1ca1 separatlon, but also that he or she

?separatlons of spouses.

7d1plomat en poste 1n 1nsalubrlous forelgn capltals"

_ cea sed to: recognlse the marrlage as subs1st1ng and

_never to return to. the other spouse, although the pe

state of mlnd dld not have -t0: be communlcated to the

spouse. Sachs, L.J. at p. 256F, g1v1ng the- gudgment

had
lntended”
trﬁionerfs

other

of the

Court, noted that there can be- all klnds of 1nvoluntary

He 1nstarced one spouse be

prlsoner, as examples of 1nvoluntary separatlons and

‘or a

a; spouse

' away on a bus1ness postlng or a voyage of exploratlon or a

-'recuperatlon trlp as examples of voluntary separatlo

ns. f

The Court expressly approved the decrslon of

' the Court of Crlmlnal Appeal 1n R v. Creamer, (1919) 1 K B.

{564, where, on a charge of rece1v1ng, the: prosecutlon had to v

~ prove that a husband and Wlfe were not "llVlng together" 7

Darllng, J., dellverlng the Judgment of what was descrlbed in -

~the §gn§g§ de01310n as g "Strong Court", sald-;'"p_

R N



"In determlnlng whether: a husband and wife are.
~living together the. law has regard to what is-
called "consortium of husband ‘and 'wife™ which -
-'is ‘a kind of association only poss1b1e between
‘husband -and’ wife. The husband and wife. are, :
1iving together not only when they are. res1d1ng
_together in:theé same house, but also. when/they
. are living in different places, even if. they
. “rare-separated by -the high seas, prov‘ded the
“Jconsortlum has\not been determlned M

"Another case 01ted w1th approval 1n the Santos case was'Tulk v.

- Tulk (1907) V L Ree 64, Wthh emphas1sed that a separaulon'
‘brought about by the pressure of enternal 01rcumstances suchv
as absence on bus1ness pursults, .or 1n search of health or -
"f‘pleasure, dld not brlng to an end the relatlonshlp between the :

spouses. Cussen, J. in Tulk's case emphasxed that many thlngs‘

went to make up as a whole the "consortlum v1tae"ﬁ The learned‘
aJudge 1nstanced "marltal 1ntercourse, dwelllng under the :
same roof, SOCLety and protectlon, support, recognltlon 1n
_publlc and 1n prlvate, correspondence durlna separatlon" »QHel
sald that the presence or absence of various of these elements,
"go to showmore or less conclus1ve1y that the marrlage relatlon-
’Shlp does or does not -exist. The welght of each element varles
with the health, p051tlon in: 11fe -and.. all the other 01rcumstance

’ of,theqpartles.l

In Millett v. Mlllett, (1924) N.Z. T R 381 the

] partles who were 1ega11y marrled 11ved in: dlfferent »0u&s a JGI

miles away from-one ancher, They dld not res1de together in a”
-'1common home, although they had 1ntercourse at the house of e1th<
one or the other.' The partles were on comparatlveIJ frlenle
,terms.» The- husband frequently v1s1ted the w1fe, hav1nv meals :
.at herhouse and occasionally sleeplng there.A leerse the wife
>'v1s1ted his home ‘on occas1ons, sPendlng the nlght attendlng to
e his cloth;ng-and'occas;onal cooklng,g Salmond, J.iat3p@384

posedthe(problem:he.facednthus:*




i ?,ef;

"If on the one: hand mere sexual 1nte” ourse

“is. not enough, ‘and lf, on ‘the othe” ndy
- jre81dence together in a’ common matrlmonlal

“ home~is notinecessary, what lS the true test

“of cohabltatlon°"”'f ,

‘»uSalmond J held that there had been supervenlng "cohabltatlon"

- w1th1n the meanlng ‘of the Destltute Persons Act, 1910.

: : It may be that these‘authorltles (partlcvlarly ‘

Mlllett's case) could have sufflclent to sustaln legally the
; oplnlon of the Commlss1on that the appellant and Mr X werevyl
llVlngtogether as. husband and w1fe. However, I cannot 1gnore
v‘the addltlonal words of the statute "on a domestlc basrs"
I conS1der that these words requlre a llv1ng together under

, the -same roof on a bas1s of some. permanence. These partles
. did not do that, on ‘the- facts as found,, clearly;bothﬂmalntalnec

*separate establlshments.

I con31der that on the facts as foundvbyg the\

:Appeal Authorlty, there is 1o Justlflcatlon in- law far~the
Commission to hold- the oplnlon that these people were 11v1ng
‘together "on a domestlc bas1s" although there may have been
‘grounds” for holdlng that they were 11v1ng as husband and w:Lfe0
The word "domestlc" is varlously deflned 1n dlctlonarJ .
ideflnltlons placed before me by counsel as "hav1ng the characte:
or pos1tlon of ‘an 1nmate of a house" "1nt1mate, famlllar, at
"home", or "of belonglng to the home, house or'household" -
f"pertalnlng to one's place of res1dence"'""concernlng cr elatlz
4o home or,fam;ly"; ' 3 ey

Had 84 63(d) contilned a s1m11ar reference to tha

in s 270(1) to "a relatlonshnpnln the nature of marrlage
-4ia1though the two. partles to the relatlonshlp are not legally
marrled" then the Commlss1on's oplnlon of the appellant's '

,[Sltuatlon could well have been Justlfled 1n law° However, 1.




n s‘63(b) "on a. domestlc_

e

g basiS" : They may - well restrlot de faoto relatlonshlps for

'~the purposes of that seotlon only, to those deﬁfb"'

't’relatlonshlps where the partles 11ve under the sam‘hroof. Iff

TN

: terms, but 1n the follow1ng way.

.»that 1s not. what Parllament 1ntended, then a statutory
jamendment Wil be: needed to fulfll that lntentlon.r I am .“

,bound by the clear wordlng of the seotlon.

The questlon is answered not 1n 1ts eXact

"Theﬂrelationshipvoontemplatedrby's;§3(h). v
\"ofsthe‘Aot”is'a reiatdonshiprwhiohlneedhnot"
necéSsariiYLCOntain”all theielenentsloff
consortlum but 1n whlch one element of
coneortlum - 1.e. 11v1rg Lnder the one roof

‘lS stressed by the words "on a domestlc bas1s"'

0bv1ous1y all the elements of oonsortlum need not appear in
every relatlonshlp under S 63(b) Just as they need not necessa~
rily appear in every marrlage. However, the Leglslature has

chosen to. emphas1se ‘one element of oonsortlum ise. the "11v1ng

'together under one roof" aspect by its- use of the words "on

a domestlo bas1s" o The sectlon requlres more than the
"cohabltatlon" found in the Mlllett s1tuatlon more than Just

"11v1ng together" as deflned 1n Creamer's case and more than

Anot "11v1ng apart" as deflned 1n Santos' and Sul”van's oases,

It has gone out:of 1ts way o add these llmluln‘ &q?asw

an - otherwrse fairly broad and - flemble concept.n}f

£




k ~Tjhave been asked However, pursuant to r. 39(2)(b) of)the

.‘, glve dlrectlons to the Appeal Authorlty to recon81de
’i has not correctly 1nterpreted the seotlon. It w1ll not be

‘7.,whlch cannot be challenged. It may well be that 1n th‘qllght

5ladequately covers the questlon of law whlch I thlnk should e

matter dn: the llght of,my dec1s10n. The reasons for;mjlso

'directlna the Appeal Authorlty are that an con31der that 1t

v:necessary for 1t to re-hear the ev1dencc, s1nce 1t has‘already

'heard the ev1dence exten31vely and has made flndlngs le

‘ of my oplnlon, the Appeal Authorlty w1ll come to a. dlfferent

de0131on. :
- The appellanf‘has'SuGGEded and, although on
‘Legal Aid, is. entltled to an award of costs whlch I le in

the sum of $200 plus dlsbursements.;f

u e oy

Sollcltors.

'4S P Williams Esq, Hamllton, for Appellant R

Grown Law Offlce, Welllngton, for Respondent
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