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This is an appeal by way of.Case Stated from. 

a decision of the Social Security Appeal Auth6ri i:;y, · p'u:J:sua.nt .. 

to s .12Q of the Social Secu~i ty Act 1964 (heminafte:('. called 
' . ' 

"the Act-"). . The Appeal Autho+i ty, on 26th and 27~h May, 1977, 
. . .. 

heard an appeal by the appellant (p1:1rsuant tos.12J of the tct) 

from a decision of. the -respondent Commission which had cruiieJ.led 
/ ... .. .. •• ·· . JlWi . , . 

the appellant I s domestic purposes beneifi t. . The g~oun~s olf{tile· '. 

respondent I s decision was that the. respondent WqS of the op'inion•. 

that the appellant and a certain man were living to.ge:t11~r on a 

domestic fiasis·.as husband· and 1,yife.1 I .shall ~efer j;o. the~ mlin .ase" 

"Mr X11 as did the Appeal Authority in its judgment • 
. . ': '~' .. 

···,?~-
~~ ... , 

The ·appellant had. applied to · the Harii:i:lton o ffice 

of the Social Welfare· Department in F~bruary, 1.975., fot,(an 

emergency_unemployment benefit. Such a benefit was approved 

as from 24th February, 1975; :maintenance orders,.; were. made 

·against 1he appellant's husband;. she was transferi'ed. to a 
\ ' .. ~ 

domestic purposes benefit as .from 17th No.vember, 1976 •. 



:~. "·· . 

• 

Ori or .about.1st. Mart:.h,\'\.977,<r~he ·ci6fui~itJf~11··· 
upheld the decision of 'ihe.Hamilton branch of :the Social 

Welfare Department to suspend and/or terminate her Do~eitic· 
' ' 

Purposes benefit on the grounds that she was living with Mr X. 

ona domestic basis as husband.and wife. 

Th.e: Appeal Authority condw;!!Bd a full hearing 

at·whiqh viva voce evi~ence was called by botl1. parties.to the 

appeaL Therfexterisive evidence .and submissions l:'esulted in the. 
•' ., ',. 

· Appeal Authority's decision. datecl }th August, 197.7. The Appeal 
/ . . I 

Authority was satisfied that the relationship between.the. 

appellant and Mr.X fell:withih the provisions of.s.63(b) of 

that Act. 

> . • 

On an appeal: -by way of· Case ~Stated, I proceed on 

the basis of the facts as found by the Appeal .Authority.a:nd as 

recorde~lin. the Case Stated. The ques.tion asked in the Case 

stated isas follows:-

as follows:"". 

"Whether or not .the relationship contemplated 
· by the provisions of s.63(b) · of the Act is a 

relationship in which there must .be all .the. 
elements of marriage or consortium except for 
th~ existence of a formal marriage ceremony." 

I have some reservations as to the form of 

thi·s question. 

The relevant part of s.E?3(b) of the Act reads 

"For the purposes of deterfl!ining any appJ.ication 
for any benefit or of reviewing . any be,:n.e,fi t · 
already granted • •'• the Commission may: ip. i;ts 

... discretion • • • (b} regard as husband Ca:r,i.d W.i,fe, 
any man and woman who, not being legally. · · 

•mc1.rried; are in the _o:r;inion of the Cbillllliffihon 
.· living together on a domestic basis as husb,md 
and wife and may. in its· discretion • .;. term,i.natE 
or reduc.e • • • any benefit already g:r::a.rtted 
accordingly." · · 



• 

• 

This s~.?tion w~~ ~hbstit'uted f~r the original 

s.63 by ~.21 o:f the Social Security Amendment Act, 1972. · In . ., . . ,• ', 

the 1973. Act, "!;he. Comm~ssiori, was give:q. the power to make such 

a determination only when considering an application for any 

benefit and.could not use the section to.terminate orreduce 

a 'penef'it. · The.re was no p:r;o:v:ision ·in the Social Security Act, 

19380:f a comparable nature. 

· The 1972 amendmerlt revoked. s. 7 {(b} o:f the ·1964 

Act. which empowered. ·the. Commission to re:fuse, termiriat~ or 
reduce a benefit in any case where·the Commission>Wa;s satisfied: 

"that the applicant is' not o:f good moral 
character and sober<habits or is living 
on a domestic basis as husband or. -wife 
with a person to whom he· or she is not 
married." 

The e;fl'.:fect· o:f the removal :from the statute o:f the· so-called 

"morals clause" is not clear. 

However, when domestic purposes .benefits were 

introduced into the legislation in 1973, the amending stat~tes 

included:for the first time a number of definitions which, 

broadly speaking, supply definitions appr.opriate to what 

are called "de facto" situations, e.g. in s.27A(1).ofthe Act 

the word "husband" is defined for the·purpose o:f the domestic 

purposes benefit sections as including."a man with whqm a woman 

·has entered,into a.relationshiP.: in_tne nature of marri~ge 

al though not legally married,_:to· him. 11 The word llwife" is given 

a corresponding meaning. In s.27C(1) the .word "marriage" is 

defined for that section as including •ia relati. onship .in the 
. ' : ' 

nature of marriage, although the· two parties to the relationship 

are not legally married.II .· Whether the· same concept was sought 

. to· be covered bj this defini ti~n as is covered_ by s. 63{b) i's 

unclear. I comment in. passing that it is. i;i pity that, if the 
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• 

. i 

Saine co~cept were S~~ght ·to be qo~:ereci, 1 the. SElIIle Act! did not 
I • 

·· have consistent definitions,. 

i 

' The essential facts,' as found by ,the !Appec1.l 
i 

Authority, are as follows. At the time when the.Comhiissiori 
i 

·, 

·_ deqided ·to withhold payment of the appel.lant' s benef~t', she was 

a married woman, s-e.parated from her husband, and livtng iri the 
I 

former matrimonial home . owned. by het'. aµd her hus1?a.ndi as!, ter:iants 

in ,common. · A inai:ntenance order had been mere in her 
1
~a:yoµr 
' 

against her husband. She has custody of 3 children_ ;of her 
) , .I . 

marriage. In September, 1975, she met Mr X·. At. thajt time, her 
I 1·· 

son was seriously ill and Mr X assisted her.· with trahspor'b· and I .· . . 
offered emotional support. He, . a married man with 3:' chilcl;r::en; 

i ' 

was then living with his wife in their matrimonialhbme, but 
1. 

. l. ' ,: . ' 

claimed that his marriage.was not happy. ·After some\ 6 weeks, 

he left this home and went to live :i:n a rented flat ~ith one 
i 

bedroom. Atter September, 1975, the appellant ac;knor1ledged 
! 

that a relationship had developed between her and this man and 
. I 

that such re,lationship was different from that wh:ich/ shei:had 
,·.. . . ; . . ' . i ' ·1··: 

with othe~,men·friends. They would shop on .aco..,.opeyative 

basis, with the appellant paying Mr X _some money and/also making 
.! 

. . I 
gifts to him_of clothing and records. They shared mp.tal 

i; 

interests and mutual friends, but had; in addition:,; separate 
I 

invidivual interests. He stayed overnight s.t the appellant's 

home op. s_evera.l occasions during the week and· also h~d meals 

with her. On other occasions, sometimes with, sometp.ings 

without he:i\ qQ;Lldren, 

and-had meals there. 
'-

or 3 times a week in 

I• 

the appellant stayed at his fla,t overnight 
• " : • :, •• • ,. , • I 

. i ' .· 
Sexual intercourse took place rt least_ 2 

the early stage of the relationk=;hip, but 
' 

·:.. . . j . 

after January, .1977, is said to have taken pl~ce lesf frequentl;y 
. . . , , . I 

The appellant acknowl.eq,ged that she was basically aµionogmous 
i 

woman and Mr X acknowledged tl1at, while he had a; relrtionship 

with appellant, lie would. riqi; have a similar. relati9n,~llip ~.ith. 
. .' '\·'·. ' .. , 

another .w_oman. -I . I 
i, ::. 

·1 
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• 

• 
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i 
! 
I 

Both placesof residen.?e. were used. by ·both parties .for ·the 

purpose o.f continuing their rela:tion:ship~ I 

!"· 

Mrs X displayed,a hostile attitude tci-the 
! 

• ' I 

appellant. It is,,said that she e:yentually formed atl attachment 

·with a younger man; aithoughher harrassment was arlannoyance 

to the appellant, she allowed lier association wi th··Mr X to 

continue •.. Ther,e was some publicity\n her home Git~.· Mr X 
·j .' 

chose· publicly to say that he ~-fas the man involv-ed. ' Despite 

the strain and the harrassment, their association d~d not 
"',-:i 

founder • 

when hewas ill; 

The appellant looked afterMr·X ontw;o occasions 
! 

they attend·ed: a conference held in ico:i:lnect.fon l . 
with his employment, staying in the :same room in the; hote1; .··· 

. . . . ·. I 
they spent 6 days together· in Sydney after .the .appel1lant had 

• . .··. ! . ' 

attended a conference in Ade.laide for the ,Epilepsy ~ssociation, 

with which. she was concerned. They took holidays toigether in 
• . 1 

May, 1976, · and after Christmas, 1976. Joi~t pu.rchas:es of 

groceries. and gifts ceased after Mr X learned that s~ch actions 
! 
i 

might.be prejudicial :to the receipt .of the benefit by the 
! 

appellant. 

The Appeal Author,ity stated that afteh:- seeing 

an.d hearingboth parties and conside:ring the evidence] and 
I , 

submissions of counsel, it was satisfied .that the relationship 
' , .. I 

! 

fell within the provisions of s.63(1:>J). 
.. ·· . ·· .... ··' 

This finding: means 

that theAppeal Authority mu~t have accepted either ih '.\l'hole or . I .. , 

in part the· submissions made .to it by counsel .for th:e respondeni 

these are recorded in the Case Stated as follows:.-: 
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• 

(a) 

(b) 

(c) 

(d') 

. 6 •. 

That. the Se.ctidn provided for· the Commission I.·, .. 
' I 

to determine whether .. there was .. a fund,tioning 
' i ·. . . .... ! . . 

state of .marriage b.etween two persons .if it 
i 

concluded that they w:ere living on aidomestic 

basis as husband and wife; 

That the wording of the Section impljje·a: that the 
I. 

Commission was reqti.ired to lboic at t~e .manner 
•. . . . . .. j 

of living of the parties on a domestic. basis 

rather than ori a sexual basis; 

I. 

That .}-n looking at such a relationsh~p regard . 

should be had to certain elements, one subjective 
• I • 

i.e. some form of commitment betwE:le12, \the parti~si 
i ·. 

and two objective, Le. (i) the shar~ng of 

interests, time and resourcel:l, a11d (~i) the. 
i 

se.xual . element; 

' .1 ",,' 

That all the various elements of cons;6rtium as 
i 

between husband and wife did not neeclJ ·· .to be. 
' I 

present in their fullest extent before a 
.· ii . · ... · 

relationship .resembling tb,at of rnarri/age co.uld 

be inferred.· i ,· 
,I 

'i 
' 

', The Appe~l .. Aut~.o~.l..ty ·_,noted corre.ctly ithat i·t .. is 

a <1uestion of fact in each. 9.e,s~ ,,vhej;~er there is or !is. not a. 
relationship falling within the subsection. Once thje Commissior 

) :. . 
has formed its opinion on the facts, . it the.n has a ~iscretion 

to cancel o~ reduce a benefit. In this case, whai; i)s being 
J 'I 

. . '.~·-.· ' . ·,:, ·. 
attacked is th.e validity of the Commission's opinion;; the real 

:) 

question for determination in this' appeal is.· wh$ther/ the 
.·· i. . . 

. Commission coull :i.h · law have come to· the opin.i,on it hid on 'the 
i 

facts. The resolution of this question involves a?onsiderat1c 

of.the wording .of the subsection. 
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The pr5>per approa'.~h to the int~r:pJ.?~tJtion of.any 
,.' .· . .i 

statute is to take the words .. in tmi:r ordinary meaning. Statutef 

on cognate topics inwhich the same words are used,~an also be 

a guide~ In statutes providing for separation ~d ~iyorce, 

the words "living apa.rt" have been considered by the; ~ourts 

quite frequently. 

apartit. The cases 

. . . . . . . . . . . . i :: 
"Living togetherll . is the rec:i.proc;al of 

• , , , I • 

I 

on these expremions are assemble~ and . 

"livir 

, discusse.d in .the decision of the En:glish Court of Appeal il'.l 

Sa:ntos .V<i Santos (1972) Farn~ 247~ . Iricluded in the S:;ntos 

decision, are approving references -t;~ the New Zea;J.a.rid Court of' 
. . .. . . i .,. . . . . 

Appeal's decision in Sullivan v. Sullivan (1958} N.Zl~L.R. 912, 
• . . . I , 

I 

dealing.with the words "iivingapart 11 in theNew Zealf'lnd divorce 

leg.islation. The English Court of Appeal he?,-d that. Proper 

.construction of the phrase llliving apart" in 'the EngILish divorce 
· · I· r 

statute, meant that physical separatio:h is not suffipient to 
i 

constitute "living apartll. A petitioner for d:ivorce·t on the 

groundof liying apart for 2,years, hB to prove not only the 

fact of physical separation, but also that he or sheihad 

cea sed to recognise the marriage as .subsist{ng and }Ilten:ded 

never to ieturn to .. the other spouse, . al though the pe~i tiorier' s 
' !(·'.'' . : 

s·tate of mind did not have to be communicated. to ther O.ther 

spouse. Sachs, L.J. at p.256F, giving the-judgment .9f .the 

Court, noted that there can be all kinds _of·invoJ.unti:l.ry 

separations of spouses. He ins.tairced one spouse pe:i.pg a 
' I 

diplomat "en paste in insalubrious foreign.papitalsfl[ or a 
: 

prisoner, as examples of involuntary separations andja. spouse 

away on a business posting or avoya.ge of exploratiop..or a 
. ' - .'. .--:: ~ . 

' 
recuperation trip as examples of voluntary separa.tio.p.s.~ 

_The Court expressly approved the deci:sion of 

the Court of Cririilria.;1. ll,ppeal '.in R •. v. Creamer, ( 1919f) 1 K.::s. 
. . 

• 564, whex:e, on a charge of rece.:i.ving, the ptosecu:tiotn had to 
.·· - ''! '• 

prove that a hiispa11d ,'1l'J,d wife were n.ot 11 :l;iving together''··· 
, ,· ''- r · • : . , • ; • • · 1_ 

Darling, J., delivel;'ill~the judgment of what was des1cribed in 

the .Santos decision as a -"strong ·Court", said:-:-
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' _.·· .. · . '·· ·:, ' ;. \: •' ·. .· .. '· ' ,. : 

"In determ1ning Whether a husbanda:qd wife are 
living together :the ,law .has. regard to>:what. is 

. calle.d "consortiµm Of husband and wife" which 
.is a kind Of association only possible between 
husband and wife •. The husband and wife are. 
living together not cnily when they are residi;ng 
tqgether in the sarnEl house, but also when! they 
are living in different places, even. if they·· 
are SElparate.d, by the high S,e_as, provided 1the. 

· consortium has., not· been detElrri:lined." , 

Another case cited with approval in the Santos case.was Tulk v. 

~ (t907) V .L.R .• 64, which. eillphasised that a se::parat:ion 

brought.about by the pressure of external cir9unistances such 
' (, ' . 

as absence on business pursu,i ts, , or in search of :health or 

pleasure, did. not bring to an end the relationship between the 

spouses. Cussen, J. in Tulk's case emphas.Ed that many things 

went to make up as a whole the llc.onsortium vitae". The learned 
' . : . ' . ' '.· . . 

' Judge instanced "marital intercourse' dwelling und'er ,tb:e . 

same roof, society and protection,. support, recognition in 

public.and in private, correspond;ence during separation"~ He

said that the presence or absence of various of these, .elements, 

"go to showmore .or less conclusiyely. that the maI'ri;~ge re;:uition· 
. . . ' 

ship does· or does not exist. · The weight of each eleme.nt varies 

with the health, position in life and all the other circunistanct 

of the parties.n 

In Millett v. Millett, (1924) N.Z.L.R. 381, ·the 

parties who were legaily married, lived in different: hduffi:l a fe1 

miles away from one ano!her. They did not reside together in a 

common home, although they,had.interco:urse at t:P:e.house of eith1 
' - , 

one or the .other. The part:te·s werel"- on· comparatively fi~iendly , 

terms. The husband frequently visited the wife,. havirigc meal.s 

at herhouse and occasionally sleeping there. Li:lrnwise the wife 

visited his home 0 on occasions, spending the night, attending to 

his clothing and occasional cooking., SEJ.llllond, J. at 'p •. 384 

posedthe problem he faced thus: 
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.nrf on the one hand,.rnere sexua} inter9o;urse 
is. not enough~ ·at/-d if, on the oth~r· ha:n.d, 
residence together in a coIDIIlon matrimonial-

. home is not necessary, what is the true test 
o:f cohabitation?" 

· Salmond,. J. held that there. had, been supervening llcohabi tation11 

within themeanin:g of the Dest~ttite Persons Act, 191'0. 

It may be that'.~these 1au.thorities {partie1.D.arly 

Millett's case}.could have sufficient to sus'tain legally the 

opinion of the Commis.sion that the appellant .and Mr x\,ere 

livingtogether as husband and wife. However, I cannot ignore 

the additional words of the statute. "on a domes .. tic pasis". 

I consider .that .these words require a living together.under 

.the same roof on a basis of some permanence. These p~rties .. 

did not do that, on the facts as found; clearly both maintai:n,ec 

.· separate·· establishments. 

I consider that o.n the. facts as found by the 

Appeal Authority, there is rio justification in law for.the 

Commil:Bi.on to hold the opinion th.at these people were livi:ng, 
. . . 

together "on a domestic basis" although there may have. been 

grounds for holding that they were living ashuE;lband and wife~ 
. . ' 

The word 11 domestic" is variously-defined in dictionary 

definitions placed before me by counsel as "having the charactel 
. ~ . 

or position of an inmate of a house", "intimate, familiar, .. at 

_ honie 11 , • or 11 of belonging to the home, house Or hOUSl?hpld. 1_1 , 

"pertaining to one's place .. o.f resicfence11; "concerni:rig 9:r· reJ.atil 

to h.bme or family 11 • 

Had. S ~ 63(d) ·'COilia ined a similar reference to tha': 
. . . 

in s. 270(1) to i,Ei; relationsM.p ~n the nature. of marriage 

.. although the two •parties to the relationship are not 1eg~l1y 

mar;ied'_', then the Commission's opinion of the appellinti s 

.situation could well.have been justified in lawo However, I 
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cannot treat as otiose the. wor'.cii'.in 's.63(b) "on a domestic 

basis 11 • They may well restrict de facto relationships f.or· 
', • ' ', ' I .: • • •• 

the purpo~es of that section o:r{ly,, to. those de.·. :Lac.to' 

relationships where the parties live under the same roof. · If. \ 

that is .not what Parliament intended~ then .a s:J;a_tutory 

·amendment-will be needed to fulfil that intention •. I am 

bound by the .clear wording of the section. 

The question is answered, .not in its exact 

terms, but in the following.way:,...· 

"The relationship contempJated.by s~63(b) 

of the Act is a relationship which need not 

necessarily c.ontain all the . elements of 
/ . 

consortium but in which one element of' 

consortium - i. e • :Living under the 01ie roof 

is stressed by the words "on a domesfic basis". 

Obviously all the elem~nts of .c.onsortium need not a.ppear in 

every relationship under s.63(b) just as· they need not rtec.essa

rily appear in every marriage •. However, _the Legisla.t:ure h~s 

chosen to emphasise one element of consortium i.e~ the "living 

together under one -roof" aspect by its use of the words 1110n 

a domestic basis 11 • . The section requires more·. thari ·the 

"cohabitation" found in the Mi:blett situation moi'e.than just 

"living together!' as defined in Creamer's case and-more than 

not 111:i.vJJ:J.g ctpa.rt" as defiried.i;n S~ntos' and Sullivari: 1s cases. 

It has gone out of its W?J-Y to add these limiti1!-'g ·wCJrd,s to · 

an qtherwise fairly broad and flexible concept.· 
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. . . . 

l doubt· whether th_e question as asked . : 

adequately covers the question of law which I thinksho1.tld . . . 

have been asked. However,. pursuadt to r. 39(2Hb). of _the 

Supreme Court (11.drninistrative Division) Rules 1969, '.[ hereby 

give directione to the Appeal Authority .to reconsider the 

matter _in the light of my decisfon.. _The reasons formy .so 

directing the Appeal Au:thori ty are that T consider .tha:t it 
. . ' . . . . . . . 

has not correctly .interpreted the :see:tion. It will not be 

necessary for it to re-hear.the evid~nce, since. ithas'~lready, 

heard the evidence extensively_fnd has made findings 6.f fact 

which cannot be challenged •. It•may well be that in the light 

of my opinion, the Appeal Authority will come to a ._different 

decision. 

The appellant,:- has suc~detl and, although on 

.Legal Aid, is entitled to an award of .costs which I fix in 

the sum of $200 plus disbursements. 

Solicitore: 

····· · s·.P. ·W-i-1-liams __ Es_q_,_ Ham~l ton, .for- Appellant __ .... , .. ,,,,.\;;-. . 

Crown Law Office, Wellington, for .Respondent 
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