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: This'i‘ an appllcab¢on‘o,ig1nale CJlod 1ndor

_‘tq the appl¢cant (to vhom I shf
:cpnvenlence as "Lho w1[o") |
‘i9f6,Aét is s.zu;‘whlch‘ppov;deg,
‘briﬁging of appliéations‘undef tﬁé‘A@ﬁbig fgf?pdf’f;
,fﬁ>m'the'ddte of decree absélute, iéqfiﬁg‘tq‘fh
to oxtcnd the time in itsvdngrétipﬁ,Liggludipé ﬁhﬁé

where time has,expired‘beforo the’commencementﬂ

‘1)7”' thﬁ 5round'

“was the exmste
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These pr ceeding ~’were filed in lhe Ham;lLou hug;stry
in ueptomuor 1976,'some 3 & cars and 3 monthb after tho
oxplratlon of the time limit, '

The wife says that at the fime herkéeﬁaration
ugreeméntvwas’negotigted, she;had discussions’Wifh?hér,then
solicitqr in Nhakatane about ﬁdtrimonial-pfopeffyuahd it
was élwd?s her-inteﬁti¢qvto malke a claim inbrgspéc#'of‘the
matrimoniél properﬁy of the partiqé. An,affidavit:fromv
the husbénd indicates that fhe vialue of this matrimoﬁial
properfy‘at the date ol sep&fﬂtiqn was in the‘§icinity‘
al $15,000. . | ”

ﬂ§wev0r; tlhe ﬁife.gdys'that thé,soliéitbr‘in
whaka#ane:did nothing about‘it,*aﬁ& iﬁ WAS only.in~j974,
that fresh solicitors in Auckland:mudo inquir%esyfr@m the
'thkataneisolicitérs; with the reéult that inférmation was’

'nét réceiﬁéd fo# some‘fgrthér'Z years,.sufficientfbo ghable
tbl)‘ ﬂl)l)l.Lw\LtI] o to be lodg‘ecl.k Ilowevo1'~ I ‘:E‘ind' Ltoi‘ «vé.t‘yk
great;consequence that Lhrourhout thc pnrlod aftor decrce
‘aosolﬁte,‘iherc Was 1no uotlco qt 111 given td‘the‘husband

of a-possible Cldim, apart from A p0541ble telephone call 1n
Au;usL,’1975, when the wife saYg tlat she telephbned'the
husband qsking fdr fihancigi‘assisfaqce for~th§‘purphase of
aihousc and offering to settle her maﬁrimoﬁial'peréfty_..
claims‘for’$6,000; Phe hugbandkdenies tnatfthérebwgs any
sugoesbed compromise of a maﬁfimonialkproperfy‘éléim; 'Ikam’ r
not in-a position to reéolvé thié conflict of'éviqgﬁée; noﬁﬁ
haying reard the'parties. flowe ever, L dé nmt ﬁhink’if mafﬁérs
very much, because in Auwu by 1975, any. clalm was mlrcady well
out of time wnd: formal 1dv1cc to the husband should have bcen‘

cgiven long bofore'théhﬁi.lﬁ‘apbearg toymé,(and Mr.vChatwin f

*rceb), that, nau‘uuLJ1muu111'Pfopcrty,proceedings been

launched undor;tho 1)03 Ao __af théigpprqp@iate bimg,‘thei

wifor vould heve recqiv@d ome(hlng, though the ‘exact
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quantification of what sho would have received is a
matter'beSOme*debate, Since in ﬁhbse days 'he*Courtfhad
much groater dlscretlon in Matrlmonlal Property matters than

it has today ‘under the new ct.'

i

L refer to. the doclslon of Chllnoll J.‘ln V-

fDev1ne V' Dov1ne, Z19777 Recenb Law )6, tho dcclslon of

'McMullln, J.tln:Beuker Vi Beuker, (1st June 1977, A 102/72,

uhanwarel RGantry) and my own d00151on in Crouth Ve Crouth,_

'.(171,11 chobcr, 1977, M. 1289/77, AucLLLnd Reglstx‘y. ); -:

1 LllnL ihose\dca;s*onb; toweLhor wJLh Mr. Lhatw1n’; helpful
mémorandum 'statc fairlv exhaustifely Lhe anlous hcadlnos
undei wh;ch an applxcaLLeror lc;vc should be. cons ldered.'
FlrsL of all, it is c¢lear that: the onus ‘of proof reuts on.
“ithe appllcant. Secondly, one conqidcrs the length of the
_délay;,‘uanQSOnabie dﬁldy mllltqte ‘agalnst the exgrc;se
 of the félief>sought. . One must,_pf,COQfse, c§ﬁ$idgrﬂthe

é Plunwtnon for the del &Y,’aﬁdliic;il'tb‘mindfﬁﬁéjnhmerbus
d001510ns uuder-thc lentailon AcL ‘19)0, whcrg an applxcant
f01 1oav0 had oeen 111—oorved by a solloltor ﬂnd the dlstlnct-

b'Lon that the Court of . mppeal appcars to have made 1n eucn

L ; 9
cases. as ToLoroa Larth Movcra Ltm.«v‘ Curr¢e,?[1)667 N A Llﬁ ’

meLwecn the s:tuat;on \hcrc the ancndLng plalntlff, h;msolf,
does all he cqn‘to keép his SOllCltOTS actiVe, dnd the
éLbuat¢on where the ul;cnb v1rtuai1y Mgoes  to: sleep

along <wikth the SOlLthOTS. Nr. Chatw1n p01nted atso to.

a inm:ly plOLO(LLOH dOLLblUu WhCJG a soldcitor had dled,

as is thc case here.r lhat casenwa" ohechan v. Publ:c

Trubtce [10307 NeZ.Loile 1, whcre Lonnedy, g sald at P 8.
”Althougn the doath of hervsollcltox wwa 511d to bo the,cauSe

”of the delay, it is cloar thwb a dolny “of 18 months éhsued

uctween the death of 1he sollCltor's noLlflcatlon
intention to apply‘and bhv dcaLh oi Lhc sol¢cxtor

I noxt-conSider'LhL vonduct of the paxtleu and. T

) .

i



egard as extremely: relevant; 1li¢ fuct'that‘UO-fdrmal

intimation~Was~ever madie to the“h ubaud of an lntentlon to

-‘cLaLm untild some 4 years aftcr Lhe chLh of the dccrec

abs olube. : 1h15 factor does distingulsh Lhmq cago f om’.a

number of others, where Lhc propoaed dofendant

along thqt'a‘clqmm was pend;pg.

which'wcighsﬂwifh‘mo"vefy’gxgdtlf” in this céée?’i cpnsider
the~pfgjudic¢“to_thé husband.l Hédiihc application b¢en'
cdmmehcéd,exféditiously; if‘woﬁid hﬁve Been detefﬁiﬁéd
ﬁnder an 190} JLL. -However, undor Lho 1976 Act, the

'upp]chulon, L Q 1ntod, mqu be heaid under provmslon whidh

arc more favourable to the'ﬂife.5 ; So,that thercfbre,‘apart

from the ‘usnal prejudice in- combatln a stalg‘éiaiﬁfﬁhich;
im thenprgsentvcircumstancesfmight'not-ﬂqvc bgép-a;véry
weighty facth, there islféuna;herekthé Very realTPfQJudiqe
to 1‘;]:10‘ 1'1'1.15"5511‘1(’}7 of havring to .C_Lg'ht cLI.‘aimfund'@r‘ thé | fules
_of.the néw Act.‘ o a]low the W11e Lo prococd would be

'1 ;cnard to a tardy appllcablon uhich in my~view,:is‘not
,-Justxflcd on. the facts. ’ |

Thereforc, 1n the ex0r01sc of my d:scrotlon, I

rcfuqc leave ﬁndér s.,h(z) of Lhe x976 Act
Befoae deLLn w1th the mablcr, I oxpress my

oGret that I have had to come bo th is decision, because 1t
16 QULLO clenr that thb Lady Wab cnbltled Lo somcthlng, unde
thie. old Act. ] uhb may well han beou ontlblcd (1nd this .
is,pufély,a guess) to SOmething‘between 250 to 330 of thc"
matrimonial property, She_may,’hdwcver, have,anﬂagtiOn
againgt ﬁer;fOTmer sqliéitorég Iﬁbannot, in th;§Pjﬁ&gﬁént,
uttempt in ahy WﬂY~tOQPF0 Jud evany'¢uch actlon that may be

‘hroug hL. uut:the Counrt isfalways SOy to see‘a person~

éuffering_thrbﬁgh‘ddié? aﬂd ¢hac'ipﬂmop the_pgﬁt 6fCtth

. 10"%1 proFoss¢Qn.
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“However, jit doesfseemﬁto e that Af ItWGfe‘ﬁo
wranb lenve Jn this case, it wou]d mahc a mockory of
the llmltatlon prov;31on 1n thc Act, RN c. s.zh; JItalso 

.mcntlon that *h s’is‘one occa on whcro T conSdered 1t

kproper to doql w1th the 11m1tat10n pomnt flr»t b fore

fcmbarkln* pn a detallod consmderatlon of tho me tsTunderj
the,new_ﬂpt;, I thlnk thwt, had the llmltatlon smtuat;on
been‘léss clear, I nghi have allovod a morc dotallod

discussion bf the‘merits-uﬁ@er.th@ynew;Act;"I,thlnk 1t

“petter to 1dave the procedure Tloxible, as I‘mentiO'”‘

';the Crdﬁth_ Junvmunt{
The thbahd is cntiﬁlbu to costs, which I fix

at @)O and dl bursementb.

Solicitors
Sha]c & Lurneu,vAupklund, for applicant

Chatwin & Homara,: Handilton, for: respondent









