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Those proce0din15s ,,ere filed in the H~wilton Hogj;stry 

in Septei11b~,r, 1976, some 3 ycari;, und 3 111011 ths af'ter the 

expiration of the time limit. 

1'he wif'e says that at tlie tfane her sepa:1cation 

ugreement was negot:i.a tccl, she hacl discussions :with her tl1en 

solicitor in Whakatarw about ma·brirnoniaJ. 11roperty .. a11d it 

was alwa:ys her :i.ntent:i.on to make a cla:i.m :i.n respect of .the 

matrimonial property of' the parti<:Js. An a:ff'ida vi t :from 

the husband indicates that the value of' this matrimonial 

proper·ty at the date oI'. septlX(tt:i.on 1,as iu the -v:Lc:i.n_i ty 

o r G ·1 5 , ooo. 

1-fo,vCVOl't tho Hi.fo. 13::lYS that tho Solicitor in 

ivlmkabune did nothing about :Lt, and it was onJ.y. in 197Li, 

that :frosll solicitors in Auckland mudo inquir=!,es :frorn the 

\/hakatnne solicitors, wi·th the result that information was 

not r0cei vod :fo:r• some :furthei• · 2 years, m .. Lf' .f:i.ciont, to enable 

tJie application to be lodged, HoHo'VoJ:-, I :find it of very 

great co.nsoqucnco_, that t1Jrougl:w1..1t tll.e period after decree 

absol.uto, there ,,ias 110 notice at ?-,11 i1tv-e11 to the husba.11.¢). 

o:f a poss:i.ble claim, apart :from a possible telepho:no Cttll i:tl 

Aug-us t, 1975, when the wif'o says ·qJa t she te l.ophone<:i ·tho 

husband ask:i.ne; f'or :financirtl assistar~c0 f'or the purchase of 

a house and o:f:fcring to settle h~r mat1:-imo.niu1 p1•operty 

claims :for 86,000, Tho lmsixu1.d d<:Jnies thm.t there was any 

suggci.;tod cornpromisc~ o:f a matrimonial p:L0 operfrY. claim. I am 

not in a position to resolve this conflict of evitjence, not 

ho.vine; heard tlw parties. 1-Iowovo;c, I do not i;hink it matters 

very much, because~ in August, 1975, a:ny cla:i,m was alreacly ,roll 

011.t o:f time and J.'orrna1 advice to the husband_ should have be~n 

given J.on[;' iio:CoJ:'c) ti:1611, · It: apfJOEt"J.'~ to me (and Mr. q11.at1vin 

agroos), that, had Mati:·iinonial l?ropprt;y proceedi.ne:l been 

launc1w_d undo:r· tho 196 3 Ac_t, at tJ,t~ nppr()priate :~ime, tlle · 

wii'o 11ould h,.~ve rocoivocl .1:ior.w·(;binc;, ·(:;houdh th.0 0xact 
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quanti:f.ication o:f what sho would J1ave received is a 

matter o:f. some debate, sinco :i.n ·Ghose days the Court .had 

mucl1 ~roatcr discretion in 1'1atrimoi1ia.1. Property. matters than 

it has today -under the new Act. 

I refer to tho decision of Chih;oll, J. iIJ. 

Devine v. Devine, [i977.7 Recent Law .'39, the clccision of 

Ncl-'Iullin, J. in B.euker v. I3euker, (1st Juno, 1977, A. 102/72, 

ii11angarei H.0gistry) and my owh d~qision in Crout.h v. Crout:h, 

(17th October, 1977, H. 1289/77, Auck.land H.egis'try.) 

I think thorrn. dccis:i.orns, torretlto:r.' 1-.rlth .Hr. Chatwin 1 s holp:ful 

m0u1orandum, .state :fairly oxha1.1stivel'y the various headings 

under which an appli'cation J'or le aye should bo considered. 

First of all, it is cl.ear that the.emus of proof rests on 

tho applicant. Secondly, one considers-the length o:f the 
,II • 

delay; unreasonable delay tnili trites against the exercise 

of tho relief sought. One must,, of course, consider the 

expJ.rn1a tion :for th(~ delilY, and I :call to mii1d tho numerous 

decisions under the Limitation Act, 19.50, where m~ applicant 

for leave had been ill-served by a solicitor and the distinct­

ion that the Court of Appe3al appears to h_t!,ve made in: such . , 
· · . 989 

cases as 'I'okoroa Earth Nove:t's Lt<f• v. Currie/ {T96~7 N.Z.L.lf. 
1 

between the sj. tua tion where tho hi~end:ing plainti:f:f, himself, 

does all ho Cllil to keep his sol:l.b:i tOJ~S act:J.ifb, anµ the 

si:t;uation where tho client virtually "goos to sleep" 

along with th.e solicitors. :Mr. Chatwin pointed a:l:so to 

a f'andly protection decision ·whore a sol:l.citor had clied, 

as is the case here. /. That case Wc;).S Sheehan v. Public 

Trustee .[19327 N.Z.L.ll. 1, where Kcmnedy,. ,J~' said at p.8: 
' . 

"Although the death of lier solicitor was said to be~ the cause 

,.,, of the delay, it is cloal" tho.tr a .deln.y''o:f 18 months ensued 

bctwecni the death of the solicitor's not:L:ficat:i.on 6'£ 

intontiou. to apply and the death of the so.licito:L", 11 

I next. consider the conduct o:C tho par;if;ies and I 
! 
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regard as oxtre1u0ly relevant, the :fact tllat no :fcirma:l 

intimation ,ms ever made to thi:i ln.1sband ot' an intention to 

claim until some l1 years a:ftor tho dorL-tll o:f the clcc:r'~O 

absolute. This :factor docs distinguish f;ld.s case :from a 

number o:f others, 'where the proposed de.fondants kne~v ;all 

along that a claim wtis pendi;1g. Finally, a consideration 

which weighs with mo very greatly. in tlri.s case, I consider 

.the prejudice to the husband. Ha:d tho application b.e.en 

commenced expeditiously, it would have been dotcr~ined 

tmder the 1963 Act;. Howeyer, undor tho ·1976 Act, the 

appJ.:i.cutiOH1, j;J' G'l'[\11.tod, Till.mt lJC JlCHlX.'d. Under p:i.~oviSi011S .Which 

are more :favourable 'to the wife. So t:tu t there:fore, a.part 

from the us1.ial prej~dicG in combatin[!,' a stale claini which, 

in the present circumstances n1ight not have b.~en a very 

weighty factor, there is· found hoare tho very :t'eal >prejudice 

t.o the husband o:f having to :fight. a claim under the rules 

o:f the now Act. To allow the wi:f~ to proceed .would be 

a rc.nmrd to a tardy application ,,hich, in my view,. is not 

just:i.fied on the facts. 

'£hGre1:'oro, in the QXe1•cise o:f my discretion, I 

refuse leave under s.:21.J(2) of -Pho 1976 Act. 

Bo:fore pi1rting Hith the mo.[;'1:er, I express my 

reG-rot that I have had to collie ·to. this clec:i.s:i.on, because it 

is tJ.Ui to clear that this lady wus Gnti tlod to se>methirig, under 

tho old Act. She mt,y well have been entitled ( and this 

:i.s pnrely n guess) to something between 25,; to JJ~& of'. the 

m::d;rimon:i.al property. Slu~ may, hc'rwevor, have an action 

agai1wt her f'ornicr solicitors; J:: canri.o t ' :i. n this judgmon t ' 

r:1.tte:)1i1pt in any 1.;ay to pJ~e-Jt1ei,3"e any sucf1 ac:tion· that may be 

brought. ;Jut tho Court is al,vays sor:ry to sGe a person 
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However, it doe.s. seem.: to 1ne that i:f I were to 

grant leave :i:n this case, it ,iould make a mockery· of' 

the lim:i.tation provision :in .the Act 1 i.e. s.2h~ I also 

m011.tio11 that this is one occasion where I considered-it 

proper to dea:1 with the limitation point .fir$t b.efor.e 

embarking on a detailed consider.:1.tio.n of the me1~its under 

the. new ~(~t. I think that, had the limitation situation 

b<3en less clear, I might have allowed a more dotailed 

discussion o:f the morits under the_ new Act; I think it 

bettor to 10;1.ve the procedure :fJ.exilJlc, as I m0:r1tione¢l in 

the Crouth _jnd[;'nwn t. 

'l'Jw hrn, band i >, onti tled to cos ts, ,lhi ch I f'ix 

at ;~5o·and disbursements. 

.. 

Sol:Lcitors. 

Shale & Burnes, Auck.1.anrl, .f'or applicant 

Chn.tvi.n ,;;, Hon1<.trti, Hamil t;on, :for rospnnc.lont 
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