
IN THE SUPJlE}'.E COURT OJ:' NEI'i ZEALAND 
Wz,,'LLINGTON REGISTRY 

IN '.em; /lATTER of the l:amily Protection 
Act 1955 

S!'~I'rH and 
Eoi:FiES 

Application by wia:o\~ of testator 
for further provision out. of his 
estate 
.v 
Hearing: 2 Fcbruarj' 1978 

'\'1. V. Gazley for Plaintiff 
J.A.L. Gibson for Defendants ~' 
G .. S. ":'!'uohy for" Miss C.H. Su.tt.on l 
R.A., Ueron for ,the ,children of Plaintiff and \' 

, Testator 

,The plaintiff is the widow of 

Hiss e.H. r>ut"tor. 
and Testator 

Sutton late of Helli~gton, Coffee Ear proprietor (here­

inafter referr~c1 to as "the testator") 'Ilho. died on 

Barch'1974. probate of his last, will, roade on June 

1973, ~las granted on Nay 1974. The will, after the 

appoinbncnt of the defendants as its executors and as 

trustees of the estate went on to, provide' ':"'" 



"2. I give devise and bequeath. 
(sic) free of all duties IllV real 
property situate at 
Road, R.'1andallah, Hellington to 
my friend·~· . . 

3. I give dcvi~e and bequeath 
11 the rest of my estate real 
and personal • • • after payment 
of my. just debts funeral and testa­
It'.entary expenses and all duties upon 
the t~hole of my dutiable estate 
unto my childJ;on ."ho shall survive 
me-in equal shares absolutely upon 
their attaining .the age of t,Yenty-c. 
one years_'." ! 

changed her surname to 

Sutton by deed poll on 21 Harch 197,1. She is the mol:her 

of N  Sutton ,,,ho was born on  1974. The 

testator vlas the father of this child.. Ho had· also four 

children of his marriage \qith the. plaintiff namely 

born on January 1963; 

born on December 
.L966; 

born on 15 Deeember 1966; 

born 0,\ Hay 1968. 

The net·value of the estate of the deceased is 

$19,292.30. Notwithstanding the specific devise of the 

property situate at Khandallah the de- ' 

fend ants in the course of administration found themselves· 

obliged to sell 'that property and the final balance of 

the estate represents but part of its proceeds. 

The testator and the plaintiff werethe.joL~t 
o~mers ot: their erstwhi·le matrimonial ·home situate .at" 



3. 

Ngaio. The plaintiff took thepropcrty' 

subject to a mortgagc'of $16,000, by survivorship. 

'ate on 
The testator and the plaintiff 'agreedto separ­

November '1971;-:;" BY an': agreement executed by them 
on that date I,;. 

(c) 

plaintiff became entitlqd to possession of.::: t: 

the matrnnonial home' to the exclusion of the 
I 

testator. ~lho engaged' himself to pay. the' out..,· 

to keep the property in reasonable 

became the sale O\·mer of tho 

furniture and other articles of.housel101d 

use .and ornal'\ent .in the., prc:pe.x:~y~ 

"'<;j: "cust'ody of the childra~""was ceded .eo the 

plaind.ff with a'keservation of. reanonable 

'access 'to the ·testator. 

'testator' agreed to' pay'$50 per week for .the 

maintenance of the wife 'and the children ~lith 
a reduction of $5.00 per week ~lhen each child 

. '"attained the age of'18 years or earlier ceased 

offull-tin:e' 'educa tion or" training. 

In early 197£, the testator cOlmnenced an associ-

ation 't"ith ~iiss Sutton ~~o was then employed by him. 

Luter that year, the testator purchased 

and he and Hiss Sutton lived there until the .testator's 

. death. ,In her affidavit, 1-liss Sutton deposed to various 

.. payments she made from her ot'l!l,resources some.tovlards the 

p~rchase price and legal costs in renpect of the pro­

perty and others for the deceased's benefit. The pay-
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thereafter on other days bet,qeen' that' date and 

septernberi973. l'apas'vlassubpocinaed'to give evidence 

before 'me 'a':'~l I ·'must say ;'tha:t 'he left a poor impression 

"lith me;' He 'denied .!-he~llegations of adulte'ry under 

examination and cross-examination and proof of the 

allegations was not advanced through his evidence. The 

defendants exhibi:t:eda report'furnished to the testator 

by one Carpenter,"a: l'rivateInquiry Agent,' ~Tho had been 
',' ~ '.. ..- , .. 

corr.missioned to.'obtain evidence of the plaintiff's'adul-

tery. carpemter,hi.'ltself. did not go on 'affidavi t. l>lr 

Gazley objected,:' to the' adroissibili ty of the report on 

the ground that'iit is ,hearsay:.and does not fall within 

any of the exceptions ·thereto .. ···I uphold the submission 

and hold that the ,allegations of adultery by the piain~ 
tiff have not been established. 

The plaintif.f is 'U gr~ndciaughter of Hallam 

,·,ho died op }larch 1976 and the daughter of 

Hallam who is also' dead. 'l'he date of his death 

is not disclosed. The Pl,::~nti~.~ is a ben.eficiary. undex:,:,.\· 
the wills of both of them •. " One of the trustees of the 

estate of Hallam, Quirke, has s,.;orn a very 

full affidavit concerning "the assets of t.~a estate. For \.' 
present purposes it suffices to say tilat the trustees 

are beset with ~:(.dnd ·~.usual di:fficulties ",hich makes 

it difficult fortliem to forecast yith accuracy the OX'" 

tent of the est'!-t;e~ .. 'Hr'QuirJ~ell\aJdng thabest,of tha .\\ 

data available aildpayi;,g duo~ega:i:d to theprobableout-·· 

come of the unr~sOl.ved"difficulties, estimated ·that ti,e 

nett value of the estate; :w~l1:l)c.to the order of $320,000. 

"lle anticipates that it ',dll be some blO years before the 

trustees can meet the death duty payable. The plaintiff 

is a beneficiarl but it is difficult to discern precisely 
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the extent of her interest. I do. not propose to embark 

upon ,the difficulties, as, to interpretation or indeed the 

other difficulties that! foresee •. , It ~Iill suffice,;, I, 

i:;hink,· to recor,dthe main proyision which reads : 

"4. . .• To Hold tho residue (herein­
after r~ferrea-Eo-as u~W residuarJ cstate P 

'Upon Trust to distribute the income ari5-· 
In:g freml-such residuary estate equally, 
hp.t\'1een my sons and !:iuch income shall 
be oaid to them for ~chcir lifetin~e sub­
ject to the c:ondition that any properties' 
held by eith(;tr or both of lny sons in 
trust for !ne or for which I have paid 
the ·purchase price shall be transferred 
to ~y trustees" as soon as practicable 

,after, my death. ' 

'that u\?on the death: of each of my 
sons and the said income shall be dis-
triout,ed., ' 

(a) Equally a."Uongst the survl.vl.ng 
children of such deceas,ed son 

(b) That should both Iny sons pre­
decease me t .. hen in such cas a I 
direct my trustee to distribute 
the ,said incofiie equally arr.ong 
my surviving grandchildren. 

6. I finally direct that as each of 
roy grandchildren shall die the share 
of the income which that grandchild ~JOuld 
have received shall be pai~l to thechildl.'on 
of that grandchild in equal shares to the 
'inbmt that ... ;hen the last of my grandchildron 
,shall have died my Trustees are to t.ake 
the whol(~ of ny residuary estate and all 
accumulation thereto and divide the same 
equally between my then sU:l:vivillg ,grcat:. 
grandchildren,. " 
),' 

n 



The only things that can be,;;uid ",ith 'certainty 

,{,about these provisions are that they arc ;uncertain and 

are likaly to be" tho subject of pnlc>'!edings in this' Court 

for their inf:erprct,:J.tion. Nith the difficulties of ad­

~nistration and the likely time it Hill surely take to 

havo'the difficulties of interpretation resolved, it is 

cl",,,r that the plaintiff will not receive any payments 

for a considerable time.. The likelihood is . that she "~ill 

have a substantial interest in income and it is possible 

that she Hill in the end succeed to capital either directly 

or through. h~r \'fathcZ,""t s cstat,a;~ but' not. in: the immediate 

futuro. 

'l'llClc Public Trustee ()"tilnnt"s that the nett 

value of the es,tcr~~:< of' the ).~i~L'"ltifftEt 'father" is to the 

order of $G9,500 •. His will provides a life interest to 

his widow with .'re,mainder. to ·such of his six ~hildrGn (one 

of who!'a1 is the plaintiff) w1'!o"\vero living .at the date of 
hlB death... '.rh~ .·,a.'ff:id~x\;j.ts :0.0' not d1.sclo~le '\~hather his 

widO\y or which of. his children survived him. 

The dq~~ ! have I' hc~~eY'er, 5110\.o1S that, t.he 

plailltif~ 1;i.!.$' a ,su?t)t~ll'l~ial interest in both estates. 

,but. littiG, or., n~ Jrnmediate prospeot of benefitting 

'rfrom, the~l. 

In ~_~4~t.e~. v .. ~~.§~tional Trust~~£,?_=-.l'£!:§. 1956 
95 C.L.R. 494, ,the High Court of Australia on a consider­

ation of a ca5~ based upon the statutory provision in 

t!~8 .st.ate of Vi etc-ria ~kin te) g,;4 of tho !(~~\,l Zealand. Act 
rJl~. operflt:.ive '(1'0r.0$ 'in them are igentical - it "IlnS hl.;"!ld 

that t-.he question "h-eti1er the proviSion made in a ;;111 

is inad$quata for' the,' proper ~aintenance 9f :the applicant 

is to he determined, ~ccording· :to the circumstance~ ~Aist­
in,;, not at th", :da'te o'lf. he~ring of the 'application but as 
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at the date of death of thO!' testator; , b"olt if that' 

question is answered in the affirmative; the Court, 

in exercising ,its discretionary pm:er'to make further , 

provision, must take into accoUnt the facts as "they 
exist at,the time 'of'making the' order. Dixon C.J. at 

" "But the very question 
''''proper maintenance and 
'involves the future of 
and children to be snpporte(1. 
It is ho",ever, the future stretch­
ing fordard from the date of the 

'testator's death and therefore 
considered as from tilet date. 
It involves what is rtGcessnry 
or appropriate prospectively from 
that time. '1'0 determine that 
quasi;:ton contingent events must 
be taken into acoo~~t as well as 

, ,ihat may be considered, certain, 
'or exceedingly likely to ,happen. n 

, . "" '"> 

~ case was approved by their Lordships 

of the Privy Council in ~ v. ~ 1959 A.C. 272. The 
point I am presently conSidering, however, was not re­

viewed •. It is recorded ' atp.2S1,of their Lordships' 

"It was not disputed that if the 
latter (the date of death) \-Jere 
the correct date, the courts should 
take intoaccoullt not, only events 
.. hich had already occurred, but 
also such happenings as the testator 
might reasonnbly be expected to fore­
see immediately before he died. n 



9. 

The appronc.n laid co,in in Coates' case had 

earlier been adopted by Cresson J. In ro Short 1954 

N.Z.r;.R.", 1149. In accordance '¥ith those principles, 

then, 'r"hold that regard must be had to the provisions 

'made for the plainti:Ef byner grandmother and her father. 

Such provisions, hOv;ovor, do not "'provide for the mainten­

ance of t."'e plaintiff either "now or in the inrmediatc 

future. ThC;;y .are \~arrant, I think, for capital prmrision 

to be d~nied her. The lack of provision for her roainten­

~nce, in thc~circumstances, ~an"best be met by a~ order 
that she 

ary estate 
the residu­

reruarriage. 

The'testator clearly owed a moral euty tohia 

children and irideed he met that' duty by l':>I1"'ing them the 

residue of his esta:ce. It has turned out; however, that 

such provision .,iil be nugatory if the provision made for 

11iss Sutton is 'aliol-led to stand. ,"The actual estate'is now 

such t.i:lat t..l-:t~ devise must needs baar the incidence of 

orclers for· the proper main.tenance and support of the plain­

tiff and the testator's chilclren. I do not think that 

the breaches of moral duty can be adequately repaired by 

tte making of orders in 'respect of less than ti1e whole 

estate. 

In practical term~, the provisions "I have 

decided u}."X?n ~a!:'e achieved by ""the ,·4~letioll of parf.lgraph 

2 .from the 1:liIi and tile insertion in paragraph 3 after' 

the words "my dutiable 'estate" the\~ordg "Upon trust to 

pc'!:! the nett income arising thereon to ; 

Sutton during her widm·/l1ood and from and after her doath 

or remarriage upen trust for". 
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I think_that the present case is one 'tIhere 

the COSt3 of the defendant::; should either be t.axed or 

fi:wd by '.:11e Court. The first <If.fidnvit filed on their 

behalf contains a mn.ss of irrelevant data v7hich ~J10uld 

not have be~n presented to the Court. and costs in res­
pect of- it ~Iill be <lllo'-lCd only in part. The defendants 

may submit a mrunoranc1um or be heard on the topic .. 

I f.ix the plaintiff's costs in t.;'o !lurn of 

$400; the costs of the interests represented by Hr Ellis 

and ~!r Heron each $150 and of r~iss Sutton $125, in 

each case togGther with \!.Titnesst?!s· expenses and disburse­

ments I in each inst'ance to be paid out of the estate .. 

Mr Heron sought a further order in respect of the- affi­

davit of ",r Quirke, who is a solicitor of this Court. I 

recocJnise ~~~diately that his affidavit obviously in­

volved a _ great deal of \ .. ork. Hmiever, in these proceedings 

he cannot be elevated'above the status of a witness and 

• the allmqance to him cannot be other than under the head 

of witnesses' expenses. 

Solie.!. tors: 
Gazl.ey;w;V., Black G.J., ~'ellington, for Plaintiff 
StZ'lce::1' smith"Gibson &: Holrnes, Hellington, for Defendants 
BuddIe lIndE:lrson Kent r. Co., "ol1.-I.ngton, for l-liss C.M. Sutton 
Swan navies McKay & Co .• Wellington, for children of plain-

tiff and testator 

\ 




