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IN THE SU“RE&E COURT OF NEW ZEALAND

LIhG‘I‘OX\S RLGIS TRY

IN _THE FA”TER of the Family Protection
LR . - Act 195J )

SULTOH

CBRTWEER
Plaintiff

SHITH and
HOLMES

Defendants.

Application by widow of testator
for further prov1s;on out of his
estate

Y
Hearings: 2 February 1978

Counsel: ,!M‘“W V. Gazley for Plaintiff ».o = . =& 7o )
: J.ALL. Gibson for Defendants Ck
. G. S - Tuochy fox Miss C.M. Sutton \”
R.A,. leron fox Ahe children of Plaintiff and
. Testator
AVAIT, "Bllis ﬁor the chilﬁ £ 1iss CuH. Sutton
" :and Pestator

.
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‘- "he plainulff is che wxdow of RS
Sut*on late of mclllngton, . Ceffee Bar proprietor (here—
lnaftnr re*errea to as "the _testator") wvho died on KT
Harch’ 1974 ' Prohatn of his last will, made on. June
1473, ‘was grantcd on Hay 1974, The will, after the
aauointment of the dcfcnaants as its exccutors and as




“ 2., I give devise and bequeath.
“{sie¢) free of all duties my real »
. property sBituate at wot
Road, Ahnndallan, HWellington to

. my frleﬁd

3. Ingive dev1se and begueath .
11 the rest of my estate real
and personal . . . after payment
of my just debts funeral and testa-
mantary expenses and all duties upon

* the whole of my dutiable estate EREAE S
unto my children who shall survive
_ me in egual shares absolutely upon
" thelr attaining the age of twenty-" e
one years..” .. :

éﬁangea her/éurnamé'to
Sutton by deeﬂ poll on 21 Marxch 1974." She is theé mother
of N  Sutton who waé bornth' 1974. The
testator was fhe,father of this child.. He had also four
children of his marriage with the plaintiff namely :

bofn dnr January 1963;
15 born on December .
T LY66; : )
born on 15 December 1966,
born on 'Vay41968. )

Thé‘net{valuefof the estaté of the déceaéed is
$18,292.30, hothtnstanulng the specific devise of the_
property ﬁltuate at Xhandallah the de= "
fcndants ln the coarse of admlnxstrat;on found thcnselves
obliged to sell that property and the flnal balance of’

the estat@ represcntq but part of 1ts proceed

“ The testator and the plaintiff were the- Joint,
owners of tneir ergtwhlle matrlmonlal ‘home@- situate at~




&

' subject to a morugage of $16 000 by surv1vorship.

ﬁcaio:“ The plaintlfr took the property

Sy

“ouv The testator anthhcfplalntlff agreca‘to separ—
‘ate on Novemberv197l;¢ﬁ8y“3nvagreement executed by them
on' that" date': L ey : St ‘ B

the plaintiff became entitled to possession of
the matrimonial hom%'to the exclusion of: the::
i testator: who quagcd himself to pay' the out= ¢
goings ‘and to keep the property in reascnable »

the plalntl:f became the r'ole owner of thek
furnlturc and cther artlclcs o; householﬁ

use and,ornanent ln the prcperty.

AR - S L AT

accoss ‘to the testator.'
'Eésééééf‘hgrcoé to”oaqusdﬁper week for the
mawntenance of thc w;fe ‘and ‘the children with

a rcductmcn of $5.00 per week when ‘each child
attalned the age of” 18 years or earller ‘ceased

) d courso of full-tlme educatlon or tralning." 3
'M’In‘early 1972 the teotator comncnced an assocx-'
“ation u1th Hiss “Sutton who was then ermiployed by him,

'Later that year, the testator purchased

and he and Hiss Sutton llved there untll the testator s
(Geath. .In her LffldﬁV‘ﬁ, hlss Sutton devosea to varlous
‘payments sbe made . from hex, own.resources SOmE . towards the
purchase Pprice ‘and legal costs in respect of the pro-
perty and others for the deceased's benefit. The pay-.
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_any of the emceptlon thcreto.

tﬁerea;ter on o e ”y between that date and

Sentcmber'1973.i Papaa “was “subpocnaed to glvé ev160nce‘* e

before and I must say thatyﬁe leit a poor 1mDresSlon
v1th e, ﬂe denled fhe allegatloﬂs of aoultery under
examination and cross—examination and proof of the
allegations was not advanced through his evidence. The
defendants thlbltcd a- renort Furnished to the tcstator

by .one Carpenter,

a Prlvate Inqulrv Agent, who had b"cn
commlsszoned to obtaln ev;dnnce of the plalnulff's adul—

tery. Carpenter 1naelf dld not go on’ ;affidavit. M.
Gazley objectcdﬁ to the adm1551bllity of the reuort on
the ground the

3 t.ls hcargay .ané does not’ Lall ‘within
uphold the submission
and hold that che allegatlons of adultery by the pla1n~
tiff have not been estab11 hed.

The plaintiff is a graﬁddéughter 6f ‘Hallam

who died on March 1976 and the daughter of
Hallam who is also dead . The date of ‘his ucath 4
is not disclosed. The plalntlff is a beneflclary under \:

the wills of both of them. _Oné of the trustees of the -
estate of Hallanm, Qulrke, has worn a very
£21l affidavit concerning. Lhe assata of the est“te. For

present purposes it suffices to say that tne trLstues

are beset with many gnd unusual dlfflcultles whlch makes
it dlfflcult for'. then to forecas* w1th accuracy the -:e:s'.tﬁi
tent of the estate.

4r QulrLe makinq the b st .of the
data available and oéylnq due regaxd to the pronable out- "
come of the unresolvedlefflcultlee, cutlmatea that the
nakt value of the coLate w;ll be ko the, order of ¢32O 000,
ile anticipates that ‘it° w;ll be some two jears pefore the
trustees can meet the death duty payable. The plaintiff

is a beneficiary but it is difﬁicult to discern precisely




the extent of her intezest. I do not propose to embark.
upon-the difficulties as to interpretation or indeed tha 
other: difficulties that I foresee.ﬁ;lt will sufficg,
Ehink, . to record the main provision which reads,

MA, 0L . . 70 Hold the residue . (herein-

Lafter zeforfad €5 as "my residuary estate’

Upon_Trust to distribute the income arls—”

'*ng from such residuary estate egually :
tween my song and such income shall

be paid to them for their lifetime sub-

“i dect to-the condition that any properties:

held by either or both of my sons in

- trust for me or for which I have paid

. the purchase price shall be transferred

“ 4o my trustees as ‘soon as practicaole

safter my death. . or- 0 o o L L

“fhat upon the death of each of my..
-and the sald lncomc shall be. dl"'
Suted

{a) BEqually amongst the surviving
children of such deceased son
) (b) That should both my sons pre-
S . decezase me then in such case I

3o direct my trustee to distribute
the said income equally among
my surviving grandchilaren.

6. 1 zlnally direct that as each of

Yy graﬁnch*ldxen shall die the share

of the income which that grandchild would

- have receivad shall bz paid to.the children
of that grandchild in egual shares to the

~-Shall have died my Trustees are to take
the whole of ny residuary estate and all
Vilaccurmulation thereto and divide the same
« equally . between my .then su;vivxng great
gra1uch11dren. "

‘intent that when the last of my grandchildren
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The only things that can be 'said with ‘certainty

irabout thase provisions are that  they are uncertain and
f.are ilikely to be. the subject of proceedings in this Court

o fox their interpretation.. With the difficulties of ad-
o ministration and the . likely time it will surely take to
v have ‘the difficuities of interpretation resolved, it is
clear that the plaintiff will not receive any payments ’ [
for a considerable time. The likelihood is that she will ‘
have a gubstantlal 1ntere t in Lnnomc and 1t is possible k
that she will ;n the Lnd succeed to caplbkl eltner dirvectly
or through her ¢at*c”'s eqtaha - but nok ;n~tne inmediate

future.

The Public Trustee ostilntes that the nett
vaiue of the estate dfuihe éf&intiff;s‘faéher-is to the
order of $69,506;~ Hls wzll prov;des a 1ife lnterest to
his widow with ‘ander to such ox his sxx chlldran (one

of whom is the

1£1} whc ‘waxe tiving at the date of
dar*ts do not divnlo a whather his

hig death. Tha af

Tne da I have, however, shows that. uhL‘

plalnt;fl 28 a auJStdnulml 1DLGILSt in bopﬁ ;s»ated
mmcdia;e prosnect of bcnefltt ﬂg

. but 11tt1@ on ne 4

17

£xrom them. e - T & TV TV

“fn Coatas v. ¥ational Trustees Co. Ltd 1956

95 C.L.R. 494, the High Court of Australia on a consider-
ation of a casa based upon the statutory Provisipn’in

the Yiate of ”‘”*crid akh”.uo 5.4 of the Mew Zealand Act -
the operaiive wovds 1n ‘them are identical - it vias hald -
that the questlcn whﬁtnar the proviulon made in a will

is inadsgquate tox thg propexr nal tcbanca of the apﬂllbant
is to he determi QL ucco dlug to the . clfuLMdencuS exist~

s ing not at the ' ate of b»arlng of tbe aunllcation but . as




at the date of death of the 'testator; :but if that
question is answeraed in the affirmative,:the Court,’

© in exercising its discreotionary power to make further,

- provision, musit take into account the facts as.they 2

_exist at the time of makirg the’ ordar. : Dixon C.Jd. abuisg,
p.508 put iz thus EANEN . o :

“But thc very quastion wha“ isg
““proper maintenance and support’ :
““involves the future of the widow '’ ¥
.and children to be supported,. .
‘It is however, the future stretch=
ing forward from the date of the ’
testator’s death and therefore %
.. considered as from that date. . .
It involves what is necwﬂsary o
¢ or appropriate prospectively from:
. that time. To. determine that
question contingent evants must
be taken into account as well asi:
what. may be.considered. certain .
or exceedlngly llkely to happen.¢

"

- Coates case was apyroved by their Lordshlys‘

. of the PIlVY Council in Dun v. Dun 1959 A.C. 272. The Kf
point I am presently considering, however, was not re- :

viewed., It is rgcorded at p.281 of their Lordsnlps'V "
onxnxon “thati : e o :

"It was not disputed that if the

“latter (the date of death) wera -

.the correct 4ate, the courts should

take into account not only events

. . which had already occurred, but

- : also such happenings as the testator
. might reasonably be expected to fore-

see immediately before he died,”
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The' approach 1aid down in Cogtés' case.had
‘earlier been adopted Ey Gresson J. In re Short 19547
N.2:L.R. 1149, o In accordance with those principles,
then, "I-hold that regard~mﬁst be had to the provisions
‘made’ for the plaintiff by her grandnother and ner fathor.
such provisions, however,‘do“wot*prov%dﬁ for the mainten-
ance of the n1a¢“uiff either now or in the immediate
fyture. Tkey are warrant,VI thxnn, &or caoltal provision
: to be denled her. The lack of nrovmélon for ner malnten—

arce, 1“ @ czrcu‘stances, can bn 5t be et by an crder

tﬂat ghe be paid Lha nett lncome arlslnq from ‘the res idu~
’ \arv egcate of the tewtutor untll hcr de ath or zcm?rrlage.

v The testator clearly owed a moral Juty t¢ his
children and indeed he wet that 'doty by leaving them the
. residue. of hig estate. 1 It has turned Qut; however, that

such provision will be nugatory-if thae provision made for n

Miss Sutton is’allowed to stand.» The actual estate is now
such thet the devise must needs bear the incidence of
orders for - the proper maintenance and support of the plain-
£iff and the testator's children. I do not think that

the breaches of moral duty can be adequately repaired by
the making of orders in respect of less than the whole
eotate.

L e kn Dractical Lerms, the provisions I have
d;czdﬂ& vpon Lle gch éVLJ by thﬁ aelction of parmqr&nh;k
;’2 from the w:.l1 ;_mf1 the lnsertlon in paragraph 3 aftex:
the words “my ddtlablu esuate che “words "Upon trust to.
pay the nett income arising thereon to | ‘
Sutton during her widowhood and from and after hex death

or rvemarrizge upon trust for®.

i
i
H
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I think that the pressnt case is one where

. the costs of the defendants shonld either be taxed or

fixed by ths Court. The first affidavit filed on thelr

behalf contains a mass of irrelevant Gata waich should

not have been presested to the Court and costs in res—

. pect of it will be allowed only in pért. The defendants

may submit a memorandum or be heard on the topic,

I fix the plaintiff's costs in the sum of
$400; lthe costs of the interests regresentéd by Mr Ellis
and Mr Foron each $150 and of Miss Sutton $125, in
sach case togather with witnesses® expenses and disburse-
ments, in each instance to be paid out of the estate,

CMr lexon sought a further order in respect of the affi-~

.

davit of Wr Quirke, who iz a solicitor of this Court., I

.. recognise immediately that his affidavit obviously in~
volved a great deal of work. However, in thegse proceedings
"~ he cannot’ be elevated above the status of a witness and

the allowance to him cannot be other than under the head
of witnesses' expenses.

ollc*tors- . :

Ga¥ley, W.V., Biack G.J., Wellington, for Plaintiff

Stacay Snith-Gibson & Holmes, Wellington, for befendants
Buddle anderson Kent & Co., Wellington, for Miss C.M. Sution

_Swan Davies McKay & Co., Wellzngtcn, for children of plain-

tlff and testator






