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_The second defendant abides the decision of
the Court

JUDGMENT OF JEFFRIES J.

On 12 January 1978 Mr Justice O'Regan granted
ex parte, an interim injunction against the first defendants
and the second defendant restraining them from réemitting

or held to the credit of the second defendant in New '\
Zealand pending further order of this court. The first
defendants by notice of motion applied for orders rescinding
the interim injunction granted, and for other orders uhich\‘
need not concern us nouw., The matter came before me for
hearing on Tuesday, 21 March 41978 and by consent both
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parties' arguments proceeded on the basis oF»tﬁe issue
of whether or not the injunction should continue, or be
dissolved.'

‘I turn to-the facts, and the issues between the
parties, which are somewhat complex. I think the first
step is to describe the parties, Systems & Programs. (NZ)

* Limited (hereinafter referred to as "SPL") is a Neuw Zealand

" incorporated and based company carrying on the business
in this country, and elseuwhere, as a computer spftuare
company. PRC Public Management Services (Inc) (herelnafter
referred to as "PRC/PMS") is a company incorporated in
the United States of America under the laus of the State
of Delaware and having its principal office in Virginia,

‘; and is engaged in various parts of the world in much the

" same sort of'ﬁusiness as SPL. Logica Limited (hereinafter

" referred to as "Logica"), the other first defendant, is‘a-
company incdorporated in England having its principal

'”7k0ffice in London and engaged in a similar fashion to that

. of SPL and PRC/PMS. - Both the flrst defendants are
‘reglstered in New Zéaland under the Companies Act 1955,
The second defendant, Publica, was established by SPL,
PRC/PMS and Logica, being its three constituent members,
to conduct a joint venture, which will shortly be described.
It is referred to in the documents of SPL as a partnership,“
but about this there is a differsnce of opinion.
‘ - There has bean established in Wanganui an
lntegrated law enForcement information system for the
*Government of New Zealand., The plaintiff and the first
" defendants combined for the purpose of seeking and entering

. into a contract having as its objective the ‘development,.
design and implementation of the .lau enforcement system.

"' Simply stated the task, it appears, was to provide the
software for the computer.system, but it obviously was a
complex job which impliedly required the assistance of
experthﬁouledge outside of this country. To this end

" the plaintiff and first defendants became parties to a
joint venture-agreement dated 8 September 1972 which uwas
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amended by’Furfher agreementstated 17 December 1973 and
5 November‘19§4, respectively, Pursuant to the joint
venture the three parties combined into the entity known
as Publica, It was Publica that entered into a contract
_with Sperry Rand New Zealand Limited (hereinafter referred
to as "Sperry") to perform the services in copnection uitH
the design and implementation of the system referred to
above. . ’ . ) .
. publica is controlled by a Board of Governors
comprising three représentatives, being one from each of
the individual participants, fhe Board of Governors met
in all on fi ve separate occasions, namely, 15 December
1974, 30 3July 1975, 28 April 1876, 8 March 1977 and 15 Narch‘
1978. The three participants in Publica wers not altog?ther
independent of each other. PRC/PMS has 80% of the share;,A
holding in Logica, but only 20% voting interest. PRC/PMS
“‘also has 24.9% shareholding in SPL. It is raasonably
clear that the interests of ‘the two overseas based companies,
for reasons that need npt be spel;gd out, are chh closer
to each other. than either of them is to SPL. T
The first meeting of -the Board of Gavernors

kappointed a project manager, and the operation got under-
way. The working relationship of the three independeﬁt
parties to Publica in performance of the latter's contract
"with Sperry was as follous. Each of the parties performed
~work for Publica and that work was charged out to Publica
at a billing rate which was calculated on staff time
. allocated to the pfoject, and was charged to the project
“as an expense. All other project expenses were met as
actual expenses incurred and no party directly recovered
its contract marketing expenses, or other expensss prelim-
inary to the contract. It was understood the billing rate
might include an element of profit for each pafty. The
total amount due under the contract less the total of the
':billing rate and actual expenses was the project profit,

" and it was split thres ways under the joint venture
agreement. For the sake of completeness I record that




. the contract itself has been described by the parties as
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~ entirely satisfactory with costs kept below estimates,'~'

and a bonus payment was earned, There were windfalls .
which, at- least, are a partial explanation of the dispute
which has arisen betueen the parties. At all events, the
contract was completed on 15 March 1978, and ths dispute
betueen the partieés arises out of dlStrlbUthn of the.
project profit.

It is now convenient to mention the practical
effect of the interim injuncti&n granted on 12 January'
1978. The injunction sffectively freezes about $2m
vhich have been paid to Publica by Sperry, and simply

awaits distribution to the three respective parties.

: The injunction acts to restrain the disribution of that

money, “and n?thingrelse.

In‘anticipation of distributing the project
profit, in 1976 the project manager was instructed by
the Board of Governors to prepare a first draft of a cash
flow prOJBCtan which became knoun as the profit distri-
bution, and repatriation plan, but” ulll be referred to by .’

‘'me as the plan, This was not a final account between the

parties but uaé,intended to enable cash on hand to’be

distributed in anticipation of a final account. There was ¢

a suggestion that objection was made orally to the first
draft, but in any event SPL in a letter dated 5 January

A%_1977 addressed to the project manager of Publica, and

.

signed by Mr P.W. Hafhham, the gensral manager of SPL and
a member of the Board of Governors onbehalf of SPL,
acknowledged receipt of the plan prepared and dated

' 13 December 1977, and said that it contained numbers of

errors in principle, and set out some of those errors.
At the Board.of Governors mesting on 8 March 1977 an
amended plan was .adgpted by the Board on a majority vote
of PRS/PMS and Logica with SPL dissenting. ‘Basically
the plah provided for 14 monthly distributions of profit
on a three way baéis which at least PRS/PMS and Logica

‘insist‘is pursuant to-the joint venture agresment. The
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real issue between the parties is the validity of that
plan. SPL says there are errors in prineiple which it~
" 'is now convenient to attempt to identify.

g 1. Under the agreement between Sperry and Publica‘

' the latter is entitled to certain payments to
~adjust contract instalments For-the effects of
"inflation. The Board of Governors resolved to

increase billing rates ‘by the same percentage
that the contract instalments were increased. .

However, after all parties had had the full
tbanefit of this adjustment to billing rates a

surplus remained, which it is proposed b treat
" as a profit slement and be divided equally. ‘
SPL contends that it should be divided in, the i
same proportion as each party's billing rate
- total for labour. A statement of claim in an
;éction by the first defendants, which I will
““dEScribe, sets out a scheduk.of moneys payable
by Publlca to the three_parties and shows that
the manpower billing rate of SPL is markedly hlgher
in proportion to the othser two parties, and no
doubt that is the foundation of SPL'sicontantion‘
about the manner in which the inflation adjustment
should be distributed. I am informed that the
sum related to' this area of dispute is approximately
$223,000.

Under the Sperry ¢ ‘,act that company is committed

to pay an extra sum so'that payments due overseas
by Publica are protected against changes in

exchange rate up to a certain limit., Publica is‘
obliged to pay PRC/PMS all mdneys due in_the
; United States. Simiyérly, it is obliged to pay =
ji ) 7 some moneys due to Logica in the United States, )
o ~ and the balance in the United Kingdom. Publica
Lo - has claimed the maximum amount under its contract
g ' uith‘Sperry as eichénge differential and this

has been paid.  SPL claims that this amount




 of the governlng committee, and the decisions of the

‘and arbitration of the International Chamber of Commerce

" documents to the International Chamber of Commerce in

) ~the attltude adopted by the overseas partlss is to. oppose’

should be divided again in bfoportion to the

labour billing rate total for each parfy,‘in

. which it holds an advantage, as I have mentioned.
The Publica project manager (not surprisingly - °
there are allegationé that he is working more in;
the intarests of PRS/PMS and Logica than SPL) )
has taken the view that these moneys are received:
for the benefit of the two overseas companies
on the basis that they are calculated on and jusﬁi—:
fied by overseas remittance of moneys to thase
‘companies and has attributed the full amount
‘received under the exchange differential to them,
calculated in proportion to the amounts payable.
I am informed the sum involved in the.exchange

: .diF?erential is approximately $232,000,

o3 There are thrse other lesser issues eoncerning

management fee, supply of typists, and relocation
allouances which are also matters OF dispute betueen
SPL and the other two partles.

. I turn now to the joint venture agreement which’
contractually governs the relationship between these three

g parties. Clause 4 of the agreement deals with representatlves

‘governlng committee (the Board of Governors) are binding

on the parties. Clause 13 is an arbitration clause which 7~
states that any dispute or difference arising out of or \
touching or concerning the agreement if not-otherwise

settled shall be finally settled by the Tules of conciliatioh

in Paris. PurSuant to this clause SPL has already submitted

Paris, and undertaken conciliation proceedings uhiﬁh are
a‘neﬁessary preliminary, but which, I was informed by
counsel, will be rejected by the overseas parties. It  ;
is the intention of SPL to continue with arbltratlon and
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Clause 15 of the joint venture agreement says the contract
is to be interpreted under Californian State lau and :
clause 16 specifically states that the agreement relates
solsly to the performance of the undertaking and does

not constitute the parties thereto partners, nor doss it
impose upon any party any liability except that of per-
formance .of the agreement, and does mt constitute any
party the agent of the other parties. It is.on the
basis of that clause that the overseas parties state
Publica is not a partnership, but I need say nothing more

than to nominate that area of dispute.
Since the obtaining by SPL of an interim inpnction

the overseas parties have issued a writ and statement of )

claim as first and second plaintiffs naming Publica as

first defendant and SPL as second defendant, one purpose

being the recovery of moneys held by ﬁublica to 'their

credit, and uwhich are frozsn by virtue of the existing

"1nJunct10n. Mr Rennie, on behalf of the overseas partigs,

stressed that the nature of thls action is a debt collecting
one and is not to be interpreted as a submission to the
courts of this country for settlement of the dispute that
has arisen between the parﬁies. There was some doubt
about this point during the hearing, and in my vieu of the
action more than debt collscting is involved. No argument

" was addressed to the Court on the status of these proceedings
in the light of the first defendants! stated attitude to

the New Zealand courts and clause 15 of the joint venture
agreement. ~ SPL has filed a statement of defence and

‘l counterclaim on PRC/PMS praying, inter alia, for an order

dissolving the partmership, and for the appointment of a
receiver/manager, although it was conceded by Mr Tuohy

o that as the contract is complets a2 manager need not be
~-appointed,

In summary. then %he‘state of affairs betueen

: the parties appears to be this:-



H“‘The taék for which the joint venture uas‘undertakan ‘

has been completed, There is an exception, but |
it ‘need not concern us. - - i ’
Publica has by a majority vote adopted a plan

for the distribution of proflts.

‘SPL ObJECtS to that plan as contalnlng errors

in principle. : : ‘E‘

Publlca has received payment for the contract and,
but for the injunctien, would distribute the
profits in accordance with the planadopted uhich,
means large sums of money would be remitted out
of- the country almost immediately,

~PRC/PMS, apart from 24.9% shareholding -in SPL.
valued by it at $90,000, and by SPL at $50,000,
has no other assets in this country. Logica

" apparently has none.

The disputeé between the parties invclve a .sum

of money in excess of $¥m.

SPL cleérly wishes the money to be retained in

New Zealand fpr the con&gnisnce of collection of
any moneyg it migﬁt become entitled to'és a result
of its viewpoint on the disputes and.to concentrate
the first defendants! minds on its problems.

The two overseas companies plainly wish the monsy
to be made available in their hands for the
‘purpose of their ouwn businesses overseas, and

- allege inconvenience and prejudice if they are

< withheld.

An affidavit has been filed by Robert Shumate,
:a director of PRC/PMS in which he has stated
‘that, ",.,.it is quiteiabsurd to suggest that
" financial obligations would not be honou?ed.“

- It is-worth recording that there is no suggestion

of insolvency or inability to meet financial
obligations on the part of either of the overseas
) parties. :

Congiliation almost certainly will be declined

o and therefore the issuss appear destined to be
'd301ded by arbltratlon, subJect to the overseas




parties?! vieus on that issue. It was made clear
~at the hearing the overseas partles would not
submit to tre jirisdiction of the courts of

Neu Zealand for the resolution of the disputes;

I turn to the law. The relief which SPL seeks
by the cantinuation of the injunction is what has become
known in the }ast 2 or 3 years as a Mareva injunction
(or'Nareva procedure) so named after Mareva Compania
Naviera SA v. International Bulkcarriers SA /19757 2

‘Lloyd's Rep, 509 C.A. However, for an understanding of

the significance of Mareva two prior cases, one in the
- last century and one a month before flateva need to be
“examined first,
Lister & Co. v. Stubbs (1890) 45 Ch.D followed

‘a line of earlier authorities that a creditor could not

“attach a debtor's goods before Judgment Cotton C.J. at
;‘~p 13 stated B

" I know of no case where, because it was
highly probable that if the action were
brought to a hearing the plaintiff could
establish that a debt .u&s due to him from
the defendant, the defendant has been
ordered to give security until that has been
established by the judgment or decres. "

i Then came Nippon Yusen Kaisha v. Karageorgis and S
" Another /79757 3 All E.R. 282 which might be described as . i,
:; a hard case which, in appropriate circumstances, has made

good law, The plaintiff ship owners applied ex parte for =
an injuncfion to-prevent moneys in banks in London belonging
to George and John Karagebrgis from being taken out of the
jurisdiction, The latter two had signed charterpartieé
“with the plaintiff, and had not paid the hire and could
not be traced. Lord Denning M.R. recognised He was
departing from the practice of the English courts in allowing
asssts of a defendant to be seized in advance of judgment.
Lord Denning thought the 'practice should be revised. and '
‘granted the injunction. VThere was, oﬁ course, a strong

" prima facie case.

A month later came
again a case of the charterer not paying tha hire under a.
'f‘:charterparty. _ The Court of Appeal slttlng under Lord ~°° ”5;
Denning M.R. granted.an 1nter1m;1n3unct10n ex pa;te. N

arasva- (supra) which was
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- Roskill L.3J. in a separate judgment at p.541 approvedVdfn

' the departure from previous practice. "It was followed

by Rasu Maritima SA4 v, Perusahaan Pertambangan Minyak Dan:

‘Gas Bumi Negara {Pertamina) and Government of Indonesia

{as interveners) £T9717 3 Ali E.R. 324 the facts of which

disclose a tangled web of commercial dealing which brought

Lord Dennlng to say at p.335,

W ../ T 7he situation is such that I do not

. think it would be proper in this case for °
equity to intervens to assist one side or
tha other., I am tempted to say: 'A plague
on’ both your houses.!

That case is of interest for at least tuwo
réasons. Firét, the jurisdiction to make a Mareva order
was fully argued and held to exist, Secondly, Lord

i‘Denning, in the course of an erudite judgment gave én
account of the history of the seizure of assets before
trial or judgment. In a recent judgment of the Court of
"Appeal in Cretanor Maritime Co. Ltd v, Irish Marine

Management Ltd (Times Law Report 15 February 1978) Buckley
I e N explaining the nature of Mai%va injunctions said,

L% In the Rasu Marltlma case Lord Denning
appeared t0 have treated the Mareva injunction’
procedure as a form of attachment; he did not
say that it was capable of operating as a
form of attachment but that, applying the
principle underlying the old practice of
foreign attachment, £nglish courts should
today employ the remedy of an interlocutory
injunction to achieve a broadly similar result

It was manifest that a Mareva injunction
could not operate as an attachment becauss
attachment meant a seizure of assets under a
writ or order with avieu to their being sold
to meet an established claim or held as

or one yet to be established, and must fasten
© upon an asset, . A Mareva injunctiony even if
it related to a partlcdarlzad asset, was
relief in personam and did ro: effect a seizure
of an asset., All that the injunction did was
to prohibit an owner from doing certain things
in relation to the asset and therefore it uwas
inaccurate to refer to a Mareva:injunction

as a pre-trial attachmeri "

- The Court of Appeal in that case dismissed an -

appeal against an order in the lower court dischafging an .




. Mareva injunction doeés not exist in New Zealand. It may
" be that the House of Lords in The Siskina /79777 3 All
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injunction made ex parte.
Before me cbunsel for the first defendantsvdid
not attempt to argue that the jurisdiction to grant a

E.R. 803 has left itself free to review the jurisdiction
at another ,date in an appropriate case, but I think it

is safe to assume right now such an 1n3unct10n could be i
granted. Having said that I would not allow the anUﬂCtl%’
to continue in this case and propose to dissolve it on
the terms stated. The reasons for my decision are as
follows:— '

. Freduenﬁly a court is able to assess the likeli- |

hood of success or failure ultimately of the
plaintiff's case, and use that conclusion as
an ingredien£ in deciding an application for an
:interlocutory injunction, or its future if it
exists. The material available to me does not
allow anything like an adeguate identification
“of the probablE'issueé”Bf law; and the facts, .
including complicated calculations, do not
- approach the definition a court must have if it
" is to reach such 'a conclusion. In the less
.~ specialised areas of intsrlocutory injunctions
.the leading case of American Cyanamid Co. v.
Ethicon Ltd /79757 A.C. 396 decided that all
“¥5ithe plaintiff need show is that there is a

. substantial issue to be tried, . This criterion
‘~is thought to be out of harmony with the House™
"of Lords' earlier decision in Straford and Son'

Limited v. Lindley /T9657 A.C. 269 and tuo “
decisions of the High Court of Australia in

Bsecham Group Ltd v. Bristol Laboratory Pty Ltd
‘\(1968) 118 C.L.R. 618 and Firth Industries Ltd
~uv. Polyglas Engineering Pty. Ltd (1975) 132 C.L.R.

489, 1 do not, think thls partlcular angle of '

approach by uhlch mean ‘substantial issue

agalnst prohable success at trlal, can 3551st
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‘greaégy in this tybejo% complicated commercial -
argument, If it is,fo carry weight it is
against a plaintiffﬁseeking‘an interlocufcry
injunction when it is a Maregva one., It is
. clearly distinguishable from an action to recover
a debt such aé payment of hire under a charterparty";
of thch~NiEEon Yusen (supra) and Mareva (supra);.
being the only two cases in which the procedurs ‘
has-been successfully used, are examples. 1t
* is more akin to the Rasu case (sum a) where it~
was declined. Annexed to the second affidavit
of Mr Harpham are extracts from some of the
documents ‘submitted in arbitration by the
plaintiff, Mr Shumate in his affidavit says

the calculation therein is seriously misleading.

The plaintiff's papers afford a glimpse of the,
merits of the case, and on the exchange differential
and the -inflation adjustmenf the points ars
arguable, but I say no more. "I think it can
" accurately.be described ‘4% a legitimate-commercial
disagreement. In those circumstances no party ’
is entitled to a partial remedy before judgment;
Following on from the foregoing the balance of
convenience then naturally resolves itself, “of
course it would suit the plaintiff to have the
money locked up in New Zealand and the first
defendants then obliged to concentrate on the
plaintiff's vieuwpoint, but that cannot be
achieved by an injunction, It is tolerably

. clear that the first defendants are distinctly

not justify the severity of an injunction. The

- defendants have earned their revards and no doubt
" long ago uwritten into their budgets:the cash
flow., The evidence of' inconvenience and hardship
can safely be accepted. The balance of conven-
ience, in my visw, rests in favour of the first

- 'defendants.




‘»ig3. : ‘There is no allegation against the solvency
' of either of the first defendants or that any

judgment or award the plaintiff mlght obtain -
5% yould not be met. )
4. ... There is a further point which influences my
V discretion to dissplve the injunction. From
some time.in the second half oF 1976 the plaintiff
has been” auare of ‘the plan concernlng dlstrlbutlon
of profits. The final decision was made at a B
Board of Governors meeting on 8 March 1977 and .
the plantiff tock no formal step to challenge
that decision untilfmid Oecember 1977 when the
“ ‘contract was dose to completicn. From Narch‘~'y
" onwards monthly payménts were made by Publica
“<and accepted -by SPL. In-the circumstances Df“
this case such delay ads to disentitle the

_plaintiff to the remedy of injunctioen.

This 'is a new point concerning the law of
injunction in New Zealand, and therefore to give the
plaintif? an opportunity to consider its position I order:
that the injunntion'remain in .force until 1700 hours on
flonday, - 1G>Aprll 1978 after which it is dissolved.

I grant costs to the first defendants in the © ¢
amount of $3OU plus dlsbursements to be fixed by ‘the

ﬂ'kreglstrar. :

Solicitorsfj; Buddle Anderson Kent & Co., UELLINGTDN,
D . s for Plaintiff

. Macalister Mazengarb Parkin & Rose, uELLINGfUN,
- For Flrst DeFendants o o




