D.80/76

IN UHE SUPREME COURY OF NEW LEBLAND
PALMPRETON NORDH REGISTRY

Petitioner
Respondent
Application for discharge or
variation of maintenance order
Hearing: 28 November 1979
Counsel: J.C.A, Thomson for Respondent in support

L.H, Atkins for Petitioner contra

Judgment: 54 guly 1979

JUDGMENT OF O°HEGAN J.

The respondsnt £iled an application for
her own maintenance on 16 March 1877. Her application
was heard by Jeffries J. on the l4th Pebrusyy 1878, AL
that timae the petitioner had not filed any affidavits
in the matber. On the svidence contained in the res-
pondent's affidavit, the learned Judge ordered the
petitioner to pay the respondent $45 per wesk and gosts,
875,

On 16 May 1978, the petitioner applisd
for digcharge of these orders or albernatively for
variation of them. In his affidavit in suppert he de-
posed that subsequent to service upod him of the appli-
cation, he with the coneurrence of the respondent's
solicitor negotiated directly with the respondent and
that she agresd to withdrsw her apgplicabion. He said



that he so advised the respondent's solicitor. Iecaunse
of these matters, he said, he did not take any step in
the procaedings.

fhe petitioner almo deposed that he knew
that the respondent was in full-tine employment for
“gubstantially the whole of 1977 and in Pebruary 1978
was working as ‘ﬁ_” The respondent
in her affidavit sworn on il March 1977 had deposed that
she was not then in employment. In his judgment the
learned Judge said ¢

¥ The resy sualified

hut it is
wnown to the Court that work

in this field ig very limited

at the present time. She said

in 1877 she was unable to ob-
tain employment and there ig

7o reason to believe that
position has at present changed. 7

The respondent in an affidavit filed on

ﬁaly 1578 deposaed that she did not discuss hay main-
tenance oy enployment situation with her golicitor
betwaen the swearing of her initisl affidavit and 18
Octobey 1977 when she had a consultation with him and
that apart from a telephone conversation with him on
31 October 1977 she had no further conversation witid
him until after the order was wmade. Her affidavit is
zilent as to whether ghe informed her molicitor on
gither of the two conversations in October 1877 of
her basing then employed. Her solicitor My J.H, Williame,
however, has deposed as to these discussions and I
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seoept that euwplovesnt was not wmentionad although it

was made known that dthe benefit was belng paid at &
at Pebruary 1977. Perhsps that infor-

a«é

yabe lower Shar
mation should have pub Pr Willisws on inguiyy of bher
as to the resson for such. She was in fact mm&«nwm
Fremn 12 April 1977 until 18 Dacember 1977, when, no

doubl because of the school holidays and the need W0
give fulli-time care to her four children, she applied
benafit by the Deporitment of Social

foy and wap
YEare.,

e emplovment on 30 January 1878 and

was in emp the date on which the ovder was

nade.

o

th
between the petitloner and her sz Lo saintenance neabisrs

were discusgions

She agreed thatb
hut eaid that agreement wag nevey reachsad that she should
wibhcdlraw hay mainbenagnee. Having seen
and heard the parties giving evidence, I accept the evi-

tople. I acespbt also

b
the evidenos # that the petitioner did not

inform bim of such an agreenent.

we patitioner is @_Itxg profession.
He wasg at the dabte of hearing enploved by a fixm of -

- i%*z- alihough he provosed in the peer fobure

to purchase some L4 acres of land snd ko engags in what

he termed the business of am_

When he desoribed what he had in mind it becawse obvlous

that what he proposed was more in the nature of a -

—, He deposed c':.«. to the projected

purchase of the land and provided a pyroiection of the

vosbs of establishing the business and his antieipations
to the incoms that will bhe derived from it. Thme

maetbers, I think, must awailt another day for considevation.

They are too remote for present purposes.

:}
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The petitioner is living in a de facto
relationghip with & lady who has two children of hex
own. She has an order for maintenance in rvespsct of
the children in the Maglstrate's Courd in_
-m}.t ig pot recaiving payments thersunder. She
performs some very limited services for the firm of
_w}w gmploy the petitioner and is in reveipt
of $280 nett per month from that souree. From the
information suppliled by the petitioner the services are
by no means commensurate with the rewards end from what

g

he told me the pavments te her are in the main part a

»

permiseible tax avoidance schene. He allowed that she
does but little work for the firm and that the payments
+o her ware what he described as & Ytaxation plov.” He
said that he maintains his cohabites and her children.
Beeing, however, that she receives $280 per month tax
free from the employver, strictly speaking, she has that

monaey #o put to the maintenance of hersalf and her

e Ly

tenance of the four children in the twelve months pre-
cading the date of hearing. Theve is 2 maintenance
¥

order extant in respect of the children which had its

g enesis in a written agreement between the parties which
was reglstered in the Magistrate®s Court. The order

under review has also been registered in the Magistrate's
Court. There were to be hearings in the Magistrate's

Court of variation proceedings instituted by the petitioner
later in the week in which this matter was heard and
although the Court file for these proceedings is endorsed
“Decigion reserved” my note is that they were adjourned

to await the outcome of the proceedings in the lowey

Court. Counsel were to submit a memoranda as to thome

matters and on the case generally. Their menoranda
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reached me on 12 July 197%. During the hearing in

the Magistrate's Court, proposals for settlsment were
nade but wlbimately rejected and in the end the learned
Magistrate took the wview that he should reserve his
doeision until swch tine as the outcome of the present
application was known. Y think, with hindsight, that
there is a lot to be gaid for his taking that course.

The Hagistrate's Court at Norwell,
Vigtoria on 3 Wovember 1978 made z garnishment order
whereby 2E70.00 was ordered to he paid to the Court
by petitioner's employvers from his salary. This ordex
iz in enforcement of the order of this Court of 14
February 1878, It enconpasses the weekly order and
arrears., ntil thet order becsme operative, the
petitioner had made no payments,

Thae vetitionertsz ¢ase is not comparable
with the type of case in whieh an indigent breadwinner
has oblligations to two housebolds. The petitioner is
a profeszional man. He sesnms, of choles, to be eayn-
ing below his potential. He left New Sealand with
hig cchabitee and her children and unhil the garnish-
ment order forced his hand left his wife and children
to the wife's resources and the Hew Zealand tawpaver.
By his unilateral acts he haz, in offect, made himself
a bheneficiary of the New Fealand Sooiasl Becurity systenm
inasmuch as by shirking hiz prime responsibilities to
hiz family he has put it upon the Social Welfare De-
partnment o provide or to supplement the mpeans of
sustenance of his wife and his children in his place
and stead, This I categorize asg & planned abuse of
the Boclal Welfare legisiation of this counkyry. He

practised as » N <o soe voirs

in New Zealand and smtensively in t:h@_ £ield.
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He knew well the law and the practice relating to
domestic purpogses benefits and he has cavalierly taken
advantage of it, Having treated his flesh and blood
thus, he had the effrontery to show an item of $10.00
par week in his budget for the cost of heeping cabts and
a dog.

A the tisme the ovdey under review was

made the respondent wag eanxning §73.50 per week neti.
In the year ending 31 March 1878, she sarned in botal
$3670.48 nett or an average of $70.58 per week. At
the date of hearing she was in = [ NNNEIGINGEGEGEGEGEED

and earning $§99.00 per week nett, She had debts
totalling $1256.79 the major items being two years rates
arrears and arrvears of instalments on her mortgage to
the Hopsing Corxporation. Her weekly expenses ab the
date of hearing before me were $149.30., The ovdey wade
by Jeffries J. was based upon the weakly expenses Lo
which she had deposed in Mawch 1877, namely $3%8.50 per
week., Her sxpenses inciude the costs rvefavable o the
children in respsct of which she has the maintenance
orderg, Nothing had been paid thereunder in the twelve
months preceding the hearing. I assume for present
purposes that those orders will be enforved or other-
wise dealt with. It would complicate matters and
oreate confusion if I 4id not take both the cgosts of
maintaining the children and the amount of maintenance
payable in respect of them out of present consideration.

Turning to the provisions of 8.40 and g.43
of the Matrimonial Procesedings Aot 1983 I have regard to
the respondent®s earnings. I take acgount, too, of the
gonduct of the husband to which I have earlier adverted
and I hold that his responsibilities {(8.43(b)) do not
include the support of his cohabitee and her children,
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On the material before we I think the situablon is

mat by varving the order of the 14th Yebruary 1878

Lo 835,00 per week from that date to 31 Mareh 19799

and thersafesr o $15.00 per week apd there will be
wrders ageoydingly.

The petitionsy is ordsred to pay the
ragpondent $60.00 cvste.

S

Splicitoxs:

Cooper Rapley & Co., Palwmerston Horth, for Despondent
in support

Mo, Bebrens Ssg., Palmerston Borth, for Petitioney oonira





