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1Z. March 1979 

G~ Hubble :for Applicant 
The Honourable J.N. Wilson Q.C. & J. Edwards 

:for Respondent as Executor and also as 
Residuary Benef'iciary 

R. Dollard f'or Joyce Frances Clare Whale 
i-1. Edwards f'or Benjamin and Kenyon, Step-children 

Judgment: ~<'2 Harch 1979 

This application was brought under the Hatrimonial 

Property Act 1963. The applicant is a widow and broue;ht the 

proceedings agains"l: the executor and trustee of the estate of 

her late husband who had died on 10 August 1975. 

C: _( 

This Act was repealed by the Natrimonial Property Act 1976 

which came into f'orce on 1 February 1977. And the immediate 

question I was asked to determine was whether the application 

should be determined under the 1963 Act or under the 1976 Act. 

Mr HubbJ_e for the· w:i.dow contended that it should be 

determined u,.-i.der the 1976 Act because of' s. 55 (J) of' the Act 

which is as follows: 

11 Whe1.•e proceedings have been filed under the 
Matrimonial Property Act 1963 or Part VIII of the 
MatrimoniaJ. Proceedin2:s Act 1963 but the hcar:i.ng 
of those proceedings has not commenced bc:fore the 
commencement .of this Act, those proceedinas shall 
be continued under this Act." 

It is common ground that the hearing of' those proceedinr.·s 

had not commenced be:fore 1 Ji'ebrunry 1977. 

Nr Wilson for the executor of the estate 0¥ the doceasctl 
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husband contondod that they should be clotor;Hinod undor tho ·1 

Act ro1yinc; on s.57(1,) or tho 1976 "ct. Ho was supported by 

Mr Dollard appcarinc; fo.c a stop daughter o:f tho docoased and ,,;n 

was a benef:i.ciary under a trust directed by tho husband's will 

to be set 1.1p by tho executor out o:f a property ownod by the 

deceased (not the matrimonial home) 

Section 57(4) of the 1976 Act provides as follows: 

trNothing in this Act shall affect any right that a 
.~idow or 1-1:i.dmrnr has to bring proceedings w1.dor 
any enactment, i-rhether that right arises before or 
after the commencement of this Act, and, for the 
purposes of section 5(1) of this Act and of any 
such proceedings, every enactment (including the 
Hatrirnonial Prop,3rty Act 1963 and Part VIIT of' the 
1'Iatriuonia1 Proccedinc;s Act 1963) shall continue 
to operate and apply as i:f this Act had not been 
passed. 11 

I am of the opinion that the latter contention is the 

correct one. A w±dow (and also a widower) had the right to brj_ 

proceedings under tho 1963 Act because s. 5 of that \.ct ivhich 

gave jurisdiction to tho Courts to determine property questions 

arising between husband and wife directed by s.5(7) that the 

terms "husband" and 11wif'e 11 were to include their personal 

representatives. That right arose in the present circumstar:c es 

before the commencement of' tbc 1976 Act. Thon the subsection 

declares that 11 for the purposes of s.5(1) of the 1976 Act 

and of .. any sucl~....£E.::,ceec1iJ?.:£;'_~ ( the emphasis is mine) every 

enactment (including tI1.e Matrimonial Property Act 1963 and 

Part VIII of the Hatrir:10nial Proceedings Act 1963) shall 

continue to operate and apply as if this Act had not been l?.as.s..~;; 

( . '' again. 1;.o.e emphasis is mine ) 11 • I cannot imagine any words whic: 

could more clearly declare that the 1976 Act including of 

course iL"S section 55 (3) has no relevance to tho present 

application, which must be determined under other enactments -

:i.n particular the 1963 Act. 

Tho reason. :fo:i.~ tho ro:fcrcnco to s.5(1) of' tho 1976 Act 

in s.57(4) is because that section declares that nothing 

in th.a 1976 Act is to apply a:f:'tor the death of ei tllor spous c. 

Thero arG tiro spocif':ic ()Xccptions in subsections (2) and (3) 

which hwc no application hero but there is a more general 
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and i1nporta11t Gxcoption "except as otlwrHiso expressly provided 

in this Act." 

It is 11 otl1erwise expressly provided in this Act 11 by s.57(1,). 

I regret that :i: am not able to concur fully in tho 

,Judgment o:f O 'Regan J·. in J.Ius7,ak v. Husc:ak t'eJ.lington ~I. ;1,05/73 

but I have had tho advantat.;o (which ho did not have) of having 

tho point arCt-lOd before me by colu1.sel after :full preparation. 

I declare that the proceedings before me are to be 

doterminect·under the 1963 Act and the costs o:f this present 

hearing will be determined at the substantive hearing of the 

application. 

_J 
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Edwarth Patel & Partners :for Respondent. 
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