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Puraunant to an ordey of this Courlt, the
plaintiff is the Manager of a portrership hoown as
Bonanza Developments which was dissolved by the Court
on 26 May 1875, Thepartners ware Stenley Wilferd Pare
gong, Blan Charles Whitcher, Henvv hlves Hajor, Peter
John Moleod and Trevor Richard Lewlis.

The pladntiff iz the ingured undey & volloy
of insurance bearing reference number ¥P.279.W issued by
the defendant on 7 Pebruayy 1972 The awount of the
cover was originally S15,000 but this sum was inoyessed
o $16,500 on 16 Wovember 1974,

| The yisk ivnsured im recorded in the policy
as follows @




" RISK: - On building, ineluding all
Landioprdte- fletures and
fltbings

STRERT: The Barn, Coast Road TOWH:
Wadinuiomata *

TE i common grouwnd that the policy provides
insurance against damege ox destiuction by five to the
building constructed of walls of lvon and concvete; roof
of irven, floorvs of conorete and wood lknown as "The Barn®
arstted on land owped- by ihe dissolved partnershiv at
Coagt Road; W&imwiwawm&ta‘%mg@ﬁ&wr with avchiteot's fTewns
and demolition costs as defined in the policv.

O 14 May L1976 the bullding was 5o danaged
by fire that it became uwnuseable. The plaintiff pleaded
that it became uvnusesble and was a total loss. The de-
fendant adwmits that the property begame unuseable but
denies that it was a total logs. To the contrary, it
avers that it "may have been capable of reinstatement.”

The proposal declarved that the properbty was
to be occupied by the insured as a store. In the report
of the defendant's inspector on the reverse of the pro~
posal, in response to the diregtlion "Give age and state
of repalr of building” is the handwritten answer " 30
Many windows broken®™ and at the end of hig reporb
appears "*heing repaired and covered by wire mesh. "

I accept the evidence of My Parvsony, one of the insured;
that such work was done prompily. after the proposal was
madle .,




At the bime of the preposal the partnership
was engaged. in developing pert of a lavge bholdiog of
land te the vear of ‘the aite vpon which the. insured
property sbtood. A large pert of the land was purdhased
from dnker Fomes Limited and later, abt & public auction,
the partnership purchased: from that company & pre-nailed
frome of v hovse, & guantity of dressed tinber, asbentos
shaeathing, plipes, scalffolds, foundetion forms and a deal
of wmiscellansous eguipment. ALL such meberial was stored
dncthe dnsurved property.  Leter, otheyr articles of egalp-
nent and goods of various kinds acguived by the parter-
ghip for use in lte enterprise were slso stoved there.

Mr Parsons was the mainspring of the pavt-
merahin. He had worked as s land sslesman fovr Anker
Homes before it sold gub. Be concelved the ddea of the
development and interéested the other parties in the pro-
ject, He alzo had an ipterest in other companies op-
erating in the area, one of which was & bullding company.
He lived in Walnul-o-mate @nd was the pavtnershio's man
on the spobt. As part and parvcel of his wieriods enber-
prises he had at various times stored iv the vyamisen
a variebty of chattels either belonging to companies of
which he was a member or to himself personally.

At 2 time not precisely disclosed in the
evidenve the partners had seriouvs differences and at
some debe in 1974 Mr Parsons and & wan namned Horton
auad the partners {(incloding Parzons). On 28 Moy
1975 an erder was made inter alia deoresing o dizso-
lution of the pertnership and ovdeying the &@@wiwﬁm&mt
of a manager Lo be noninated by the President foy the
time bheing of the New Sealand Society of Acoounktants
and that such managey bave "together with all other




statubory powers, the epeeiflic dirvection to sell wll

the land and assebs of the Jdefendant pavinership, grant-
ing the plaintiff Parsonsg the first option to purchase
such lands and assebs at a price belng the valustion of
same to be fixed by a registered public valuer to be ap~
pointed by the mapager, such wvaluation to be Fflxed as at
18 pecember 1974, and in the event that any one of the
defendants - shall not actept sudh valuation then and in
that event at ¢ valuebion to be determined by a sole
arbitrator appointed by the mapasger and the valuation
fixed by such arbitrator shall be final and binding on
all the defendants . . . "

The plaintiff dn these proceedings haviog
been nominated by the President of the New Zedland Society
of Accountants was formally appointed Manager by Court
ovder on 29 Auvgust 1975, Pursuant bo leave resebved, he
appiied for and, on 30 June 1976, wap granbed additional
powers and auvthorities, none of which affect the present
CEBR .

The defendant denles Liabiliby wnder the
conbtract. It agserts breaches of parvagraph § of the
general conditions of the policy. The relevant pro-
vislong of paragraph 8 are @ V ’

® ynder any of the followling oly-
mumm%aﬁm@% the insurande Ceanes
to attach as Yegards the propevty
affected unless the insured, before
the ogouryanes. {(sie) of sny loss or
damage, obtaing the gapnction of the
Company, sionifled by eadorsenment




wpon the policy, by or on behalf

of the Conpany . ¢

{8) I the trade ovr manufacture
parriad on be altered oy if the
nature of the odcupation or othey
civowmstances affecting the bullding
insured or containing the insured
property be changed in such a way

ag to ingresge the vrighk of loss or
damags by fire.

th) I£ the building inswved or con-
tadining the insurved property beoones
unoccupied and so remain (sic) for
a period of wore than 30 daye. 7

Mrs Tringham accepted that the onts-of
establisbing that thepe various conditions have nob
bhoaen Fulfilled is uwpon the defendant and that, so far
ag subparagraph (a) is concerned, that ¢ st oalso
establish that the change in the nature of %&@ mmwmp&%i@m
or other cirvewsstances increased the risk of lods or
dawage by fire.

She submitted that the nature of the
oocupation o changed bebween the date of dgsue of
the poliov and the fire apd that sveh was nobt nobifled
o the company. She submitbed thal both the proposal
declared and the policy vecorded the property Lo be
“ogooupled by the insuwered.”  She pladed s deal of re-
liance on the gontents of a letber written by My
Parsons on & June 1976 to officer-incharge of the
Wﬁimmiwmwm&@ﬁ Police Skation conodrning the ssourity
of the properiy the balevant part ol which reads o




Rer o The properby known az
e Haynt L0 Coast Road
Wadnul-o-mats .,

Further to our telephons
copversation of this day I
wish to plade on record these
Lacts,

Ower the past four vears oy o
the above properity has been wn-
ogoupled throuwgh the day and
presented growing Jifficulties
with security. In the initial
period, all broken windows were
replaced and wire mesh screens
secured over all windows in the
building, nevertheless vandalism
and stealing continued, although
throuwghout thiz period I Have nade
numerous domplaints to the Pollove

"
LI S B )

The first guestion then, iz "had the nature
of the cocupation changed during the ourrvency of the
policy up to the date of the flre?” The answer so it
meons to me, wmust turn vpon the meaning of the woird
"oeoupied” as used in the policy of insuranee, In
Lonbert v Yawaness Inswranee Co Lbd (1948} 0.n. 105
Gillanders Jh, at p 113, said 3




® It dg flvst necessary. to have in
mind what ootupeney involves as
naad - in the five dnsuraboe policy
in-guastion and with relation to
the subtect mabter dnvolved o o .o . "

»

Roach I in the same case, abt p 120 said :

e w e s ¥ okhink in answering that
guestion regard must be had to the
gense in which that word is used dn
the polioy ap applicable . . .

The lanvuage used du the 1
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degoribing the bulldings o be used
ig significant. ©

{gee also Miller v Portege Lo Prairie
Mutual Ing Co (1936) 2 PLR 787 at 791.)

The word “cooupler® hasg meny shafes of mban-~
ing varyving according to the contewt in which 1t ds vsed.
The Shorter Oxford BEnglisb dictionary (3 «d) gives the
following meanings o

U ome bake possepsion ofi o melze;
to held possession ofy  to dwelly
rasider b stayr o ablde; o take
wpy  usewrr o to wmake use ol use. ¥



The Oxford dictionary (1871}, in addition
to these meanings gives the following i

Yo held possepslon ofy o to have
dn one's possession 0 power:
o oreside dnoand use {(a placse)
ai Lte tenank;  ovr regular in-
habitant; to tensnt. °

The defendant cited Marsoucs v Atlantic and
pritish Commereial Ingurance Co Lbd (L9731 1 Lloyds Rep
44% 2.0, and relied partieviarly wpon & passsge frow
the fuwdgment, delivered by Hodson LI iy whiech he sadld
{at p 453) '

* The words ‘hecons unogoupisd’ must
raelate to the abgence of physical
presencs in the building as distinot
from physical presence outside the
huil@imgo This dods not nean that
mere temporary abssnog necessarily
invelves cessey of dovupstion o « » .
The ocoupation to be effectunl wmuost,
howevey, be actual vwob copsbructive.
T munt at least dpvelve the regular
daily presente of somsons in the
bullding, © T

The-poliey of dnsurapee in that caue was in
respect of a hotel, The hotel weas vsed ag 3 nurdes’ howe



wakil Septenbey 1963 when the nurses moved out and the
properby- becans Yacant oy wnoceupied by residents.  The
insured intended to gonvert the bulldings dnte flaks but
the work. did pob commence wntill Novenbey 20 1863,  During
the dntervening period of 51 dava thevre wap no ons et all
imocthe budlding e Ib was locked upoand the keve were yes
tained by the sppellant.  The sppellant paid & police
aopgtable o act o as bight waltohwan but he never wenl
inside the buillding:  he had ne weans of doing so. The
conkyagtor emploved & wabtchman whoe cogupled a hut wpon
anether building from which he had & view of part of the
insured bullding.,  The police copbinued e keep an ove

on the property but had no aceess o it interior.

It was against this background of “Fact that
Hodson LI made his obseyvebions. @ He was concaeried with
a property which was intended for use and occupation. as
residential guarters when the cover was glven: it bes
pame so occupied and then later became wnused and un-
occupled. The dicta upon which the defendant places
reliance were olearly apposite in thet sitwation. That
case is clearly distinguishable on the facts from the
present case in which there wae nob abt the ime of the
issue of the poliey or at any time theveefter residens
tial use of the property or any changs in “the nabtare
of the ocoupation® during the relevant period, Hodsen
Lr, at p &ﬁﬁw obgerved "the condition in the policy with
which the Board was conserned” with its reference bo
change of ccoupation may well contemplaie vee for other
purposes, as, for example office accommodation  and he
went on to preface the decision of the Boaxd with the
words "on the adwitted facte of this case thelr Lovdships
are of the opinion . » 7

Iy ds operhaps pob dsappropriate bo glve
currency anew Lo the wall-knows bub oft forgokien
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words of the Barl of Halebury L€ in Quinp v Leathem
1901 AC 498 at p 506

T s e o« Ehere are bwo observations
of a general chavacter which T wish
o make, and one iz to repeat what
I have wery often mﬁiﬁ!mﬁﬁmx%f that
every Judgnent must be read as applic—
able to the partieular ficts proved,
or assuned to be proved. since the
generality of the expressions which
may be foupd there are not intended
to be exwpositions of the whole law,
but governad and gualified by the
particular facts of the eage in which
sueh expressions ars ﬁ@mn&V* o e e

In the presept case, "the pature of the
cocupation” of the bullding at both the date of the
proposal and the date of the policy was ussge of the
premizes for storage. Both documents ao stabe. They
dencribe the bullding and gqualify it as "ocoupled by
the insured as a store."” There ave, of gourse, no
words that identify it as residential premises. There
are ne words that portend that the bullding lnsuved i
o be a place where men worked. The only dnference
available from the document is that the bullding would
necassarily be vislited by the insured or thelr servants
when putting goods in or taking goods out of store. HAnd
at the time of the fire "the nature of the ocoupstlon®
was still the same as alwavs. Troe, the estent of the
use and hence the ocoupatlon was less but ftn pabure



wag Bhe sane .

Topasgs to a conglderation of My Parsonsg'
letter of 10 -June 1976 to the polliee and in particulsr
the words "over the past four vears oY so the above
property has been tnocoupiad through +the div.® The policoy
wag besved vno 7 Pebruarv 1872, The words "over the past
four years oy 86, 1f they do not encompass the whole
pericd sinece the issue of the policy, virtually do so.
Yor present purposes, 1 take bhem as dodng zo because
any change inthe ertent of the use and the censecuent
reduction in the freguency of attendanves at the prem
loes 4id not take place -until much later than four years
before the date of the letbter. I take thab approach
becsuse it iz the alteration ln the fr@@ummﬁy off wigi-
ration and attendsnce wpon which rellshoe iz plaged by
the deferndant. In my view, My Parsons in writing that
the premises were ”mmmmam@i&& hrough the day™ wag ve-
ferrving to "ocoupangy” in s different sense frowm which
the cognate "oooupation™ ig used in the policy of in>
surance, He is telling the police that the property was
not subiect to human survelllance by reason of human
ocoupation which is altogether a different concept from
"oocupation as a storve by the insured.” =~ the uge of the
premiges by them for the storvage of property sand not for
personal use as residence oy pluice of ewmplovment,

FPor the foregoing reapons, I rejeot the
submisslion.

The defendent submlitted also thed there wers
"other clrowstances affecting the bullding insured . o
changed ipn such a way ag to dnersasy the visk of losgs or
damage by fire™ (Clause Bla) of the general conditions of
the polievy and that the lngured baving failed Lo obtain




1z,

ite sanetion before the logs scoruved, the insurance
geaged o atbaoh,

Phe defendant aogepted that the plaintlif
vapaired the broken windows referyred to in the propoeal
and dovered them with wire mesh. It contended however
that throwgh the depredations of vandals over the vears
not made good by the insured, the property became abtby-
agtive to ehildren and ready of acoess o such an extent
that the risk of loss or damage by five incressed., It
submitied that the reguirement to obtain lts sanction as
a prevegulsite to its conbinving liability was o conbin-
wing one and in particular arose on the cocasion of each
araual rvenewal of the policy - gee Lenbert v Couperative
Insurance Society Ltd (1975) 2 Llovd's Rep. 485 at 487y

The evidence as te the state ol the bulld-
ing during the relevant pericd iz conflicting. The
broken windows m&mtimm%& in the proposal having been
replaced and covered with wire mesh promptly,  the bolld-
ing must be regarded ss having beén secure againsgt iy
rruders from the outset of the risk. Prom Mp Parsong’
letter of § June 1976 1t ls elear that vandalisn and
gtealing from the premises had been rife. He rvecorded
that he had nade pomerous complalnis asn bo such to the
police and referved to a complaint made & month earliey
of his having found twonamed bovs on the prewises and
to his having supplied the pelice with a List of other
vouths "that those two boys knew Lo be lhvelved also.”
In evidence, he acknowledoed that be was aware of an
ineident where intruders bad gainad entyry to the build-
ing and spleshed palnt about the premises and spoke of
pocasions on whieh he himself had clogsed doors lefi open
by dntruders and nalled thewm up frowm the logpide of the
bullding.



My WLLldan Molenaay, Chied Fire Officer
of the Wainul-o-mata Plré Brigede deposed that his
byigads had Swo palls to the properby on L4 Moy 1976,
The Fivst was around middayv. It wag e small fire which
was axtingulshed in s fow nlovkes. 1t oocasioned bul
lTivele damage.  On aveival at the scene on that oocossion
the brigadesvern gained antry to the bullding through
the front deoor of the wilding which was wide open on
theiy aveival. That factor iz eguivecal as to the
guestion of the geperal security of the building. It
may have been opened by the person who discovered the
five; At may have been opened by the ohildven who 1it
the fire (1f indeed it was 1it by ohildren.) It could
well have bedn securad before the fire snd opened after
it started by those who 1it it and had gainad ingress
through some other part of the bulldisg.

My Molensar had oooasion be ook over the
building., He sald that very few of-the window frames
had glass in thems some of them without glase wele
covered with wire mesh) that the galvanized dron
sheets {which provided the sxterior walls) were in
wmany places pulled away freom the framework and that
the interioy walls of the wpstalrs portion of the bhuldd-
ing were wirtually wrecked. The latter fact does not
directly touch upon the security of the bullding but
it goess to show that ingress had been obtedned by
vandals. He sald alse that there was no dooy to the
loft of the building but allowed In vrose-epanination
that 1t bedng a sliding doow, may have been drawn baok
from the doorway. Later in-the dayv he met My Pavrsons
on the site and epjoised hin to segure the bullding
to prevent dntreders gaining entry and cauding w far-
ther fire.  Parsons did then secure bhe fropt door bub
as ho general segurity, told Melepaay thet he had cow-




1d.

plained te the police ob many ccegsiony and there was
very Livkle he could do about it. My Parsons disagreed
with My Molenaar's desoviption of the bullding on that
dey. L prefer and accept the evidenve of My Melenadr.
T ofind that the gecurity of the bullding deteviorated
seriously subseguent to the fssue of the polivy and in
such & way 848 to inorease the rvisk of loss oy davage by
fire.

The defendant also submitted that there
was a further breach of paragraph 8 of the conditions
dre that the ewxbent to which the property way used for
storage purposss diminished grestly during the durvency
of the policys ¥ think that such was clearly established.
In the indtial stages the timber and egulpment purehagsed
from Anker Conztruotion were gtored there. Diring the
currency of the partnership develovmental work its own
aguipment was aleo gtored there. AL a later stage and
particularly after differvences arose between the pari~
ners there was little, 1f any, dn the way of egulpment
or dressed timber., It bwcame a depositary for varieg-
ated goods owned elther by Paveons parysonally o othey
companies in which he was a shareholders 8% the time
of the fire - and on this I accept the svidence of My
Hansen, the insurance assessor enploved by the defendant
~ there was on the premises a few old oare and bubk small
guantities of bullder's material,. In wmy view: howsver,
the diminution in quantity of the voods shored @id not
involve a change or a circumsbanee "in sweh o way as
to inorease the rishk of less oy damage by flre” and
nocordingly it does not avall £he defendant.

The defendant submitted also that the budlde
ing had remained wnoceupied for a period of more than 30
days mnd that accordingly paragraph 8 (b) of the vondlt-
ious applied. This submission lg allisd to the defand-
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ant's general submissions as to the meaning of the
word "oeoupied dn the subdect polley. Having regard
to my orwldng as o that aad the svidence I rejedt the
submisaion. '

The plaintiff submitted that in or about
Janvary 1976 the Jdefendant walved its righis under sub~
paragraphs {a) and (b)) of paragraph ¥ of the genexal
eonditions of the policy. An amendment to the plead-
inges to lay the grownd for this submission wis made at
the trial, - On 28 Januvary 1976 the pladntliff wrote to
the defendant as follows

" Your account in the name of
Bopanza Developments of PO,
Box 43~-006 Walnui-o-mata has
beon referred Lo me.

I am the Courd appointed Managey
of this svndicate.

Would you pleass provide detsails
of the cover extended undey your
policy number ¥ 299, the prewmium
for which amounts te 588,21, 7

The defendant replied by letter of 29
Jamsary as follows o

* We acknowlsdge vecelipt of your
letber dated 208 Joeueyy 1976
and ag reguested advise that our




polioy ¥ 279 W insures the bulld-
dng eftusted Coaplt Rd, Walnui-~o-
mate Lo the awount of 816,500,

The premivn oubstanding of §88.21

in for the weay Ie~L1-~75% o 16~11-76.
The cover afforded by our poliey ls
Plre spd full extransous perils in-
cluded, "

On 27 Pebruayy 1976 the plaintiff replied

" Purther to your lebber of 29
Janvary 1976 we wish to advise
cur intention bo continue volioy
¥ 279 W and enclose herelin our
thegus for 588.21, °

It is upon the base of this correspondence
and in particular the defendanit's lebtter that the plains
viff advances his submission as bto walver. He contends
that the defendant then had the opportunity of ralalng
the matbters it pow advances bub did pet do so, - For my
part, T do not think that welver arvises from the tovves-
pondence,.  That apart, - and ¥y MeRenzie in his €inal ;
address acknowledged the 4L88ioulty this oreates - thaere
is no evidenge that the Jdefendant hknew of the matbers
which it now pdvences as factors bringing dnto operation
paragraph § of the General Covnditlons. A walver must
be an intentional aob with kaowledge” ~ pey Lord Chelmg-
ford io Barl of Davnley ¢ London, Chatheam and Dover
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Rallway Co (1867} LR 2 HL at p 57 which was cited
with approval in Clavde R Ogdén & Co Phy Libd v

Reliance Pire Sprinkler Co Poy Ltd and others 1875 1
Lloydls Fep B2 at p 65.

o wmywiew, the submlssion cannot be
vpheld,

Agadnet the event of my finding on the
defendant s %@amm&\gmbmﬁmwﬁwﬂ not being upheld, T will
record my views on the defendant's submigsion as to the
guantun of plaintiff’s loss. The defendant pleaded that
prior to the fire it was the Ilntention of the insured
to demolish the building at some Ffuture time preparatoxy
to redevelopmert of the Tand on which it stood for
resldential purposes in order to profit thereby and
that, in the svent of its belng held liabhle to indewmni-
fv the plaintiff, the loss must be restricted to the
cost of demolition. In support of her submission Mrs
Tringham olted Faleoon Investwments Corporatlon [(NR)
Limited v State Insurance Office 1975 1 MELR 520 in
which it was held that on & policy of indemmliby the
sum payable theveunder is the loss to the insured and
not the value of the proparty insured. - see also C.R.
Tayior {(Wholesale) Limited v Hepworth's ned {(1g71) 2
ALL BR 784 at p 794. In my view the Palcon Investnents
aase iz distinguishable from the present case on the

Faots, Inthe former, the demolitdon of the insured

dwellinghouse was & baon salusion and 1t was

held that it would probably have taken place 12 months
after the fire. In the present case, the insured pro-
perty, wnllike the dwelling in the Paloon wage, was of

sound struckure. gt the tine of the firve. Whilst 4t

wag situsnte in e residential zope and wap capable enly
of noyeresidential wae, b bhad the advantage of the
existing use provigions of the stabtube and the velevant
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code. IThe intringlce value as deterinived by & publico
valuer dommissionsd by the defendant afiter €he five,
was 530,000, k

The defendant, however, placed reliance
on the purpdses of the original pavrtnership and the
faoks thet eserged from the gteps talken to implement
the Court order asg to the disposal of the partnevship
land by the plaintiff. The valuation obtained by the
plaintiff for the purpose of the lmplementation of the
provisions iu the ovder for the granting of an option to
My Parsong owas not avgepted by hin and ag o result
arbitration becane necessary. The thres valuers who
gave evidence in the arbitration proveedings valuad
the Land uwpon which the insuved propevby was evected on
the bases of demollition of the insured property and of
a potential development of the land inte seven allobs
mants for sale as residentlal sites and the awvard was
alse made on such basis.  In compubing the value of the
land each valuer made a deduction for the cost of de-
molition of the uilding,  Their respeotive asseusment
of such cost was 52500, 3000, and $3862. Yhe provesds
ings before the arbitrator were heavd on 10, 11 and 14
March 1977 and 4 Julv 1977.

The arbitrator, invested by the paxties
before him with power so to do, held that there was
"no justification for awarxding the proceeds of the fire
claim to one partner to the exclusion of the others by
dirvecting that the olaim be included in the opblon but
at a nil value. The fustice of the vase clsarly re-
quires that the proceeds of the claim be excluded from
the option and deslt with separately ss an asset of the
partnerghip.”




i%.

In-the resylt, hé held that dn the event
of the opbtion being exercised by My Parsons, the plalin-
wA€E, ds statubory manager of the pavinership assets,
was entitled to the proceeds, '1f any, of the claim under
the policov of dnsuranoe.

Mre Tringhan stressed that the determination
of value made by the arbitrater was, in parsuance of the
Court order, made at 10 Degenmbear 1974 and that, inferen~
tially, the valuations of the experts who gave evidence
before him were as at that date alvo. Bhe submltibed
aleo that 1t iz menifest from the arbitrator'ls award
that he and, agaipn inferentially, the valuers had be~
fore them a.plan of. subdivision upon which the findings
ag to land value were ultinately made. She submitted
that it was open to the parties to have put thely onges
to the arbiltrator as to the value of the property ag 10
" December 1974 on the basle of a single unit of land with
a bullding upon it but they d4id not do sor  that instead
they doined in treating the building as Fit for dewoli-
tion only. She submitted Lurther that bhe probabilities
ware that Parsons would exercisze the opbion at and the
remaining partners would recelve thely share of the pro-
ceeds on the basis of a price of $17.000, the value
determined by the arbitrator which was the land value
less the cost of demolition of the bullding and the
expenses of development. It followed, so it was argued,
that the partnership and therefore the plaintiff had
suffered no loss as a result of the fire. Bhe allowed
that as at the date of the fire, Parsons, hovever; had
not exercised the option., Ny HMefenzie subnitted that
this factor is fatal to the defendant’s submizsion. He
submitbted - and Mrs Tringham aceepted - that the rele-
vanpt time for determination of the loss was the date
of the fire, 14 May 1976y that at that date it was a
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matter of gspeculation whebher Parsons wouvld exsrcise
the opbion and that his decislon as to that was
depandant upon his ablility to finenge an overall trans-
action Involving an outlay of a large amount of noney
for & substantilial aves of valuable land apart from the
YTand wpon which the subject building was situite, He
submitted alpo that the method of wvalvation adopted at
the arbitration and azsented to by the partiesy wag a
matter domestico to the partnership and that if the in-
sured building and its sppurtensnt land had besn velued
separately from the other lands, a different approach
gould well have been made. He pubmitted that the
dacigions in Budbhes v Wellington Cite (1976} 1 NzLk

766 and Carly v Farelly 197511 WZLR 356 are authority
for the proposition that the insurer is nolt esntitled to
adopt, as the defendant seeks here bo do, a walt and
gee policy and have the guantun ¢f the insured loss
established in relation toevents subseguont to the

date of the logs itself. T do not Ehink that these
cages so declde, Both cases. howvever, show that an
insured is entitled, wvis-a-vis the dngursr. to the anount
of hizg loss notwithstanding bis having a contract for
sale with a third person at wmarked price,

In my view the wost that could be saild
in this case is that 1t was possibde that in the not
too distant future the bullding would be demolished
and the land developed but, at the relevant time, there
waere too many unrescolved factors to elevate that pozs-
ibility to a probability, The option had nob been
exercised. The sublect matter of the option was a
large and valuwable amount of property of whieh the din~
sured property and iig appurtenant land was bub a swall
proporéion and My Parsons' ability to radze the fin-
ance necepsary-wasz a prime factor prevedent to o his




decision to sxercise it. Whether the option was or
was not exerciszed the dand could have béen sold "as
was” oy it-could have boeen subdivided dn guch a way
thet the building with a cowparvatively small area of
land could have been sold geparately from the rest of
the subdivided land,

In Matergio v Canada Aeoident and Flre
Assurance Co {1826} 1 DLR 1002 the appro@ch to fiwing
the amount of Logs wnder an indempity policy of in~

surancs was stabed thus

¥ othe main ipguiry o . . . A8 not
what it would coft to reconstract
{it) but what awmount will indemnify
the owner for the loss he has sus-~
tained. 7o put the smee thing in
other words, what was its valuoe to the
asgured., Or agaln, what awount will
put him in as good a condition as
he would have been had no fire
oceurred.” -~ par Harvis OF at p 1004,

In the present case the buildings at the
time of the fire had an intrinsic value of $30,000.
The valuer who made the assessment of valwe, consider-
ed, intey ali@ the rental aspect of the bullding for
storage purpeoses. In the absence of probability of
ite demolition in the lmmediate or indeed the long
future, I think the amount of §30,000 was the amount
reguired to put the plaintiff in as gwﬁﬁ a oondition
as he would have been had no five cocarred. The maxi-
mum amount of the indemnity, bowebver wag $16,500 snd



had oot ouwpheld the defendant’s secvond subnission
as to . bthe applicebility - of pavagreph 8 of the gen-
aral sopditions T owould bave glven Judement For the
plaintiEf in that gun, with comis.

ITnothe result, howevey, fudgment wmust go
for the defendant to whom lzave iz reserved to apply
for wosks,

Solicitors for the Plaintiff : Buddle Anderson Kent & Co
. S Wellington
golicitors for the Defendant + Cornhdll Tosurance Co bLtd

{(Ruekland)




