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JUDGMENT OF THORP, J.

This is an appeal by one Paul John Lankreijer
conviction entered against him in the Magistrate's"

on 19 September 1979 of driving with excess blood

contrary to ‘§.58(1)(b)  of the Transport Act 1962.

;

the appellant, having been inveclved in an accident
his car, was asked to and gave a ‘breath test which

positive.

against a
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alcohol- -

On that date

while drivi

proved to be

He was then requested to attend the respondent's

Administration Building, the phrasing of that rcequest in the w

of the Traffic Officer concerned heing:

"To accs-nany me to the Civic Administration Buildinag

for the purpose of an cvidential breath test,
sample or both."

a blood

an

ng
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The appellant consented to do so, and no question arosc abgo

the propriety of the actions taken by the traffic officer to t

stage.

tha critical events arc those relating to the endeavours by

the traffic olficer to couplete an evidential breath test, and

.
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subsequent reauirement that the appellant give a sample of blood

There wvas some confliclt between the cvidence of the twve

traffic officers who were present during this process at the

Administratior Building, and the apnellarnt. The learned Macisls



considered this issuc of credibility and, for reasons which he
stated, preferred the cvidence of the traffic officers, a
ruling which must of coursc be accepteé by me.

On the basis of that ruling, the facts relating to the
dealing between the officers of the respondent Council and the
appellant at the Administration Building may be summériscd
as follows:

1.. Traffic Officer Scott, the officer who had brought the
appellant to the building, obtained an "Alcosenéor II", the breath
testing device approved by the Breath Test Notice 1973.

2. He completed thé fi;ét three steps of the testing
procedure prescfibed by paragraph 7 of that notice, that is to sa
he checked by depressing the SET button that the machineg
recorded four zeroé, he then completed the standardisation or
cglibration test Ey introducing standara alcohol vapour and
checking that‘the'resultant reading was less” than the -level ...
indicated on the standard alcohol vapour container, -and- then
completed .the second zerOttest, returning the device to neutral::
The only matter of significance'whiéh occurred during that part.
kof the proceedings was that the‘reading obtained ph step“Z"waé

lower than he would normally have expected. This did not preven

his being entitled to proceed, bhut helps to explain the fourth an!

I
(for th;s appeal) critical portion of the breath test. The mannc

of carrying out the fourth step, the evidential breath test pro:

is set out in sub-paragraph (d) of raragraph 7 as follows:

" (i) The enforcement officer shall depress thc gnw
button and attach the mouthpiece; and

(ii) The person being tested shall bleow throueh h
mouthpiece: ang

(iii)  The enforcement officer shall depress the PR~

button while the person is blowing through the mouth-
picce and obscerve the maximom digital reading; and

(iv)  The enforcémont officer shall record this
reading in writing,

. ' This reading indicates the number of micrograms of
alcohol per litre of breath of the person being tasted.
What did occur on the evening in question was that when the

officer depressed the FUAD button he found the device very slow

!
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if the analysis of the blood was lawfully admissible evidence.

findings of the learnegd Hagistrate, that as a matter of fact there

in producing any reading, it then "flickered" readings of
50 and 100, and "fipally flickered to 300 for a spllf sceond
before the light went completely out.,

Traffic Officer Scott then informed the appellant that the
device was faulty and that its batteries were fiat. He took it
to Traffic Offjcer Spurdle, the senior traffic cificer present
at the time, and had the device fitted with new batteries. When
that was done it was tested and operated normally. .

Traffic Officer Scott then returned to the appellant and
informed him that he required him to give a blood samplé. e
read to the appellant Part I of the.standard blood specimen
form, which advisés motoriéts that they are required to permit a
registered medical practitioner to take a specimen of blooad,
that if they refuse to do so they can be charged with an offence
for which they are liable on convictibh to imprisonment, and asks
whether the driver concerned consents to the taking of a'specimen

of blood.

This form having been read to the appellant, he was .asked .

whetﬁer he consented to give a specimen of blood.: He said he

did, and wrote, "Yes" in the appropriate portion of the form. —
The appellant's evidence of this matter was that he

understood he "had to have a blood test." I can sece nothing

in the evidence of either traffic officer, or the findings of

fact by the learned Magistrate, which suggests that this was no+*

the appellant's understanding of his pPosition. It would be a

logical conclusion for him to reach if he accepted that the
traffic officer was informing him correctly of his position when

reading the first part of the blood specimen form to him.

Then followed the taking of a specimen of blood, which on
analysis gave a reading of 195 m1c¢owlam:, which was of course

sufficient to support the conviction for excess blood alcoheol

It was accepted by "Traffic Officer Scott, and part of tho

was nothing to prevent Traffic Officer Scott cither from obtaining

an evicantial breath test from the arpellant after the hatteri. o
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had been changed, or ohtaining another device.for the Ssmc
purposc.

The reaaon why neither step was tﬁken was stated by
Traffic Officer Scott in evidence~in-chief in the following
vords:

"I did not use the device because it would mean I
would te giving him a second evidential breath test.

I am not entitled to give him a second evidential breatH
test." «

"It was not in issue that this was an opinion bona fide held
by the traffic officer.’

The evidence-in-chief of Traffic Officer Scott then

continued:

"I noted details of the battery failure on the
: evidential breath test form. I wish to produce this
-in evidence."

The form produced contains in a Panel at the top right provision

v

for recording details of the machine used and.of the results of

the different steps prescribed by the breath:test notice. - The

details -shown on the -form are as followss - = -

"Serial number DSIR 29
Temperature 28
Readout 0000
B/T Standard = 0200
Alcohol Vapour 0450/ Read out
Temperature ' 26
Readout 0000
RESULT _ Incorrect

readout. "

The forﬁ was nnt signed either by the driver or the traffic
officer. HNalf way down the form there was written by Traific
Officef Scott, apparently at the request of the appellant, ti.:
words: |

k"Dattery flat read out flickered then went out.”

Since the hearing of argument on this arpeal I have recoive

from Mr mats an counssl for the xYespondent a supplerconéary
! i )
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‘Test Notice 1978 was completed.’
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testing was made by the traffic officer, and sceking lcave to put

this before me and to address further argument upon it. That

‘course was not agreed to by Mrs King, who was counsel for the
2

appellant, and without her agrcement it is quite clcar that I
cannot receive further evidence at this time. Indeed, that
position was foreseen by Mr Katz in his supplementary memorandum

in which he referred me to the decision in Judah v. Auckland Cit"

]

Council (1975) 1 N.Z.L.R..695 as authority for the proposition
that although the further document had not been produced to the
court, it had not been necessary to do so as the officer's

statement that he had conducted the test in accordance with

‘the notice was sufficient evidence. That may well be a correct
view of the law if there is no other evidence. The factlis
that in this case the evidence indicates that the traffic
officer recorded in writing the reading of the device at

stage 4 of the test in the words"Incorrect read out," w@iéh

in the céntext of the .other ~eViden¢e'leads me clearly to the -

view that no evidential breath test as defined in the Breath

In reaching that-conclusion I do not believe.Ivamfdiffering:'
from the findings of the learned Magistrate, who 'said:
(i) At p.ﬁ.lz of the record: "Part way through the
test the machine expired:" '

(ii) At p.B.13: "I hold that the machine was faulty and the
oificer was justified in terminating the test with that machire
at that point because quite clearly it would not work properly:"
and

(iii) At p.2.14, in considering the application of S.53B (1) {C;
"...1f when he gets therce he cannot carry out the test, o, o

by that I mean cannot complete the test ...:"

The empshasis in the last passage is mine.
Because I have reached the clear conclusion that no

evidential breath test was completed, it scems to e that the

question involved here is not really whether the appellant could

be aslicd to undertake a sccond test, but whethoer once the




PpPrevents him from beginning again and carrying out and
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" common r1wcaed, the fact that it is interrupted for some reason

outside the control of the officer carrying out the test

completing a test.

&

For myself I should have  thought any such conqtructlon

an unnatural and an unrcasonable.one, which should not readily bg |

.accepted. However. as the law reports only too plalnly show,

this subject is one in which the application of commonsense is

at best episodic. The decision as to the legality of the

]
request for a specimen of blood and of the conviction against
which appeal is now made must be determined not on the bhasis of

i

.commonsense but of statutory construction.

It was common ground that the manner in which the blooa
sample was obtained and the subsequent analysis were wholly
unobjectlonablo provided there was an initial right in the
traffic officer to require the giving of the blood sample..

B It was also common ground that the request for the bloog
sample could only‘be Justified if the officer could bring himsel:
within one of the five paragraphs of s.58B(1), or, if he could
not do so, his failure so to do was excused by S.58E, the

"reasonable comollancc“ section.
So far as aughorltﬁ under s,58B(1l) was concerned, it was
also common ground that the only paragraph which could apply wasz
paragraph (d). s to this the learned Magistrate found th;t ap
evidential breath tes ting device was readily available so
that the first portion of paragrarh (d) coulgd not‘apply, bhut
thought that the traffic officer's action was justifiea by the

final clause of this pParagraph which reads:

"Or for any reason an evidential breath test cannot then ¢

ol

carried out at that nlace"

As to this ho said, at p.B.14; 1

n

.. 1f a‘valid request to aucoxpany to a place where
& dovice is 1i kely to be available is made and the
traffic of flC‘J enu:n ly believes a device is
available, Lot f when he gets there he cannot carry
oul the test ano by that T mean cannot complete tho
test propexly with a workable machine then it appears

te me that the latter part of Paragrarh (d) has
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application,"
Later at the foot of .3.15 he stated:

"Admittedly the legislation is silent about what
happens in those circumstances. T take the view it i
covered basically by the latter words of paragraph {(d
and in the absence of any authority requiring or
enabling an enforcement officer to rejguire a
defendant to undergo a second test I licld he has no
authority to dc so. So that aborted first test I hold
was a reason why an evidential hreath test could not
then be carried out at that place and that the
availability of a replacement machine or a repaired
machine or device does not tale it outside the ambit of
those words."

)

With due respect to the learned Magistrate, if there was no
physical reason preVQnting-the completion of an evidential breath
fest, a matter which he had aiready found to be the case in
excluding the operation of the first portion of paragraph (d),
then his conclusions as to the applicability of the last clause
df paragraph (d)'that it must rest upon. the assumptidn that there

is a legal barrier to ¢

i

uch action.  That in turn seems to me
to rest upon the view that the recommencing of an interrupted

test amounts to making a second test. I would readily accept - -

that the language of s.53A only gives jurisdiction to require a

driver to undergo one evidential breath test. I am quite
unable to find anything in the statute which suggests that until

such a tesf has been completed, a traffic officer is prevented

as a matter of law from taking such action as is reasonable in

the circumstances to complete a test.

I accordingly conclude that the respondeht cannot call in aiad
paragraph [d) to justify its requiring the appellant to give a
sample of‘blood.

I should state that I have given consideraticn to the
arguments put forward by Mr Katz to the contrary,
ie pointed out that s5.53B(2) contained specific provision
permitting a doctor to take a second hlood specimen i1f the first.’

proved inadeguate for division into two parts, whereas there is

no similar provision in relation to evidential testing.




At Lhe conclusion of toe arguwaent Iorescrved lodose Lo fr
otz to file a sunplesontary Mmemdvapiem referving Lo any
particuiar authority he was able to locate as to the question
.of the power to require a driver to provide a second‘sample of
g}eath, which is what would be involved in the proposition I
have propounded in circumstances where the evidential breath
test haé proceeded to the stage where the driver has blown iﬁto
the Alcosensor, but have not béen referred to any additional
authorities on that point.

I am accofdingly left tq‘consiﬁer wvhether or not tre Failure
to comply with the provisions of s.58B(l)} are excuseable in
terms of s.58E, but befbre passing to that topic should note
that the date of this offence makes the Transport Amendment No.3
Act of 1979 inapblicéble.

As I endeavoured to indicate in my decision in Fulton and

de Witte v. Auckland City Council (Auckland 14.546,548/79
20 July 1979) quind definition of the precise boundaries.of the
healing pdweriof s.58F extremely difficult..-.: However, the
"decisions of the Cour* of Appeal on its-consideration of the
same case (C.A. 140/79) upon appeal.indicate.a~firﬁ view that
the complete failure to carry out such an essential feature

of the stﬁtutory scheﬁe as the evidential breath test cannot he
cured byAs.58E.

‘It may be argued whether or‘not the steps taken hy

Traffic Officer Scoﬁt in this case were a complete failure to
carry out an evidential breath test. Be that as it may, I do

not thirk that s.58F can apply in this case in that it reguires

recasonable compliance with such of the sections 2s apply.

E

Tn order to excluide the operation of >araqrapb {(a) or
Section 58B(1), and parcicularly the latter portion of thot
paragraph, the Court needs proof that there was no reascn winy
an evidential breath test could not be carried cut. It woula
be a logical contradiction to find that pavagraph (d) had not

been complied with, =nd then to assert there had been

ryreasonable compliance” with its provisicns.




The appeal is of course entirely without mexits.
For what it is worthn 3 accept the validity of the cowment by
the learnsd Magistrate that if the Traffic Qfficer Scott had

taken the other view and procesded to ask the appellant to

commence the evidentizl breath testing procedure a second time,

there .is a strong likeliihood that the appellant would have been

contending that such action was in excess of the traffic

officer's jurisdiction. Mevertheless the Court has to determine

these matters in accordance with the construction of the
statute as it sees that watter, applying the normal rules of
construction.
hcecordinagly, for the reasons set out above the appeal is

allowed but without costs, and the conviction of the appellant
is quashed.
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Soliciteoxrs for Appellant: Simpson, Coates & Clapshaw, ATUCKLANI

' Solicitors for Respendent: Butler White & Hanna, AUCKLAND.
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