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he conviction was founded on a certifi

Analvst employved by the

e e <&
of Scientific & Research admitted under
the provisions of 5.58B(8) (a) of the Transport Act,

1%62. That certificate wnrovided:
"This is to certify that -

A bleood specimen in a sealed bottle, taken
from

DLbD@r ”o*kcv

16 Cullinan Ave.

Mangere
was delivered on 9 April 1280 to the Dominion
Analvst by R ere t o m Traffic
Officer S =R

No "*cﬁ deterioration or congealing wes found
uld prevent a proper analysis.”

Such a certificate is provided to be sufficient
evidence until the contrary is proved of the matters
so certified.

£~

for the prosecution

et

the name of the Appel

ant, they were placed by the
traffic officer in the security refrigerator of

the Auckland City Council which was then locked.
Two davs later another traffic officer uplifted the
samnle noting its labelling and then stated:

"at 10 am on § April 1830 I con

A onsigned thi
sample with th s by tered t
the Jelles“ S

the Chemiatr
Scientl
Bag, Petone.
spedimen
for that
Office Rec
adhering to
produce to th
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‘An enforcement
afte
pursuant

to

';J
oM
R

D

Sci

beh

pa se specimens, as the

custedy of the other.”

order

Counse.

subsection thie

e must be posted to a named

emploved on behalf of the Dominion Analvet by the

T reject that submission w

statute, Undcoubtedlv the

sample should be addressed to the

trv Division of the

evidence

in the

the certificate certified that the sample was

Cimpressed with this

to him. Althouch

sent to someone empl

& Industrial

The onus is



by registered post as contained in the certificate,

and there is no evidence to sunport a

by the Department of

attention should be

subs, (91 which provides
that a certificate shall not be admissible in

evidence 1f the Defendant applies not less than

ritness.  No such application was ma

Even if this be wrong, T am guite satisfi

that it is preciselv the tvpe of matter intended

D
[}

jael

to be covered bv «.58E of the Transport Act, 1

which provides:

)

"Tt shall not be a defence to a charge
= ;

under (a) or agranh (b} of
sectd this Act or under

subsec subs on (2) of
sectior is Ac hat any provisior
or provisions ing part of section 538A
or, & v rec section 58B
or se »E this ave not been
stric ied with or huve not beaen
comnl all, provided there has
heen comnliance with such of
those s applv.”

3
o
0

g

o]
it
o
!A.J

ant then submits that the e

[63]

digcloses that the sample was not consigned by
“registered post“u Althouch the oral evidence i
thalt it was consioned by registered vost, the

Appellant relies on the receipt which was preduc

insured mail is registered mail plus insurance,
whether it is a separate and distinct form of ma

2 finding that

whom the sample was sent,

earch on behalf of the

14 days before the hearing for the analvst to be

de,

ed
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There then follows the requirement of Step 23

"The green end of the tube shall be
into the collar of the emphy measur ¢
so that Luv arrow marked on the tube points
towards the bag.”

The traffic officer concerned deposed in chief

ol
0

"He agreed test. The test stohu
out at 4 The test was positive. The
o device T used was an Alcotest RE0A, a device
) approved by the %inlg ter by notice in the
’ Gazette., It was ass and used in
accordance ;Lth t siong of the

T ts NoLica 1587 he
bost was posi L}ta, By this I mean the vellow
crystals at the mouthpiece end of the tube
turned grcen un to and bevond the vyellow
centre line. -

[

In the course of cross—examination Counsel for the

P i

appellant asked the officer again to describe ths

taking the breath screening

test. The witness then said:

"T obtained from the package a tube, broke off
the
o

two sealed ends of the %ube, placed the
green end into the measuring bag, the white
into the mouthniece, asked the defendant to
fully inflate the measuring bag as much as
what he could practicably do within 10-20
seconds. "

When giving his account in cross-examination of the
manner of carrving out the breath screening test,
the traffic officer did not depoge in relation to
Step 2, that the arrow marked on the tul
towards the bag. The officer was not asked any
further guestions in cross~exanmination in relation

to the matter, but it was submitted to the Digtrict

fer to the arrow




o
.

traffic officer in chief gstated that he had
administered the test in accordance with the

When asked to

in cross-—-exan 2 he clearly omitted

to Lkhe arrow.

notice had been

complied with, The Dig! Judge was apparently

in no such doubt and, in {the absence of further

consider that the

I am therefore of

ifth ground of appeal relates to

in the manner of carrying

fout the evidential breath test, which in this case,
icti

was not

but was e to the obtaining

=

demonstrated that the

blood aleohol level of the Appellant was well above




In oxdexr to understand the submissions

o
h
or
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fmt
u
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ot

reguirements of

paragraph 7 a

f
ot
o

"Evidential br
means of an A
be carried ou

then ueur:

app nately 10

’ and not he resulting digital re
which must be 0000 before the star
’ isation test (Step 2) may proceed:

(b) Step 2 - Standardisation Test: The
enforcement officer shall -

(i) Depress the SET button; and
(i1) Introduce inte the device alcohol

vapour from a container marked
wit% the words ‘Breath “eﬁc
Alcchel Vapour su
~tment of Scier
Research': and

{(iii) Depress the READ buttop
tne vavour is being in
and o:sczv the maxirum

g this reading e
toe oxr le55 than the level i
on the Breath Test Standa 1
Vapour container, uhe second zZero
test (Step 3) may proceed:

(c) Sten 3 -~ Second Zero Test: Tihe
enforcement of shall depress ©
button, and shall then depress the

-

button for avproxzimately 10 seconds
note the result ting ng;t81 recdinq;
must be 0000 be the evidential

taest (Sten 4) mav procecd.

(@) Step 4 ~ Evidential Breath Test:

(i) The enforcement officer shall
denress the SIET button and attach
the. mouthpiece: and

g (iiiy)
(iv)
;
This reading indicate : wimber of micro-

“

gramns
persoen




The evidence in of the traffic
officer relating to the manner of carrving out the

evidential breath test was as follows:

At the Administrat
Llcosensor 1T
in charge of the r

i Lo the def

ion Building T obtained
s the senior officer
dio room and showed this
endant as T had already
explained on the way in and at the ros
what the pnurpcese of this device was. L
assembled and used the Alcosensor II in
accordance with the provisiong of the
Transnort I ath Tests Notice 1978, a
o device which is approved by the Minister
Ly notice in the Gazette.'

..
e

.

Counsel for the Appellant, as in the case

of the breath screening test, asked the officer in

crogs~examination to desgcribe in detail the way

1

in which the evidential breath test was administered.
Hig replyv to the cuestion is recorded as follows:

"I obtained the Alcosensor IX, serial number
32, vressed the set button and noted the
temperature which was showing on.the back
of the Alcosenscr II, pressed the readoutb
button and received four zeros through the
screen on the front, prezsed the set button,
introduced the Alcosensor IT into the steel
cylinder containing the standard breath test
alcchol varour, for not less than three
seconds let the vapour enter the device,
nregsed the readout button. The maximum
reading T cobtained was 0300. The maximum
range permitted was 0400, 0300 did not
exceed the mazximum rancge, I pressed the set
button and waited three minutes. I checked

ermerature on the back. That was still

pressed the readout button reading
four zeros for not less than ten seconds as
applied for n four. I nressed the set
button, connected the plastic tube to the
device and whilst the defendant was blowing,
nressed the readout button., The maximum
reading I obtained was 0600, T recorded
this reading on this form and the defendant

-

read the form,"

. He was crosg-examined extensively about a suggestion
that he. warmed the device but was not cross-examined
further ahout adnministration of the evidential breath

-ion the officer was asked for

test,

chtain the reading of four zeros.

¥

"for not less than ten seconds". He

ed who supplied the standard alcohol



vapour that he said he introduced into the device.
He replied "the Department of Scientific & Industrial
Research",

The first critﬁci%w relates to Step 1

h, of course, reouires the READ button to be

deoressed for approximately ten seconds. Although

2alt with in the detailed account given

. in crogs-examination; the answer in re-examination
. 'gatisfied the District Judge that Step 1 was properly
complied with, and I am satisfied that such a

conclusion was correch.

The next criticism refers te Step 2 which

et

reguires the introduction into the device of alcoho
vapour from a container marked with the words "Breath
Test Standard Alcohol Vavour supplied by the
Department of Scientific & Industrial Research”.

It is accepted that there is a recording
error in the transcript of the evidenca in the
appears to sayv that he introduced the device inte

the alcohol wapour, but no point is taken in regard

to this obvious error. What he savs is he introduced
"standard breath test alcohel vapour" from a steel
cylinder. In re-examination he said it was suopplied

3 .

from the Department of Scientific & Industria

Resgearch.
W«%VVACZK Tt is clear from the decision of the
Court O%-Apbeal in Bowvd w. Auckland City Council
;Hon C,A.ﬁl/SGI Judgment June 17, 19230; that it is
not necéssary for the witness to prove what.he

introduced was in fact breath test standard alcohol

vapour which, of course, would recuire chemical

.
analvsis and proof from the person supplving the
material. He nmust prove that he introduce

device the contents or some of the contents of a



-

the words set out above,

introduced standard breath test alcohol vavoour from

-, refer to anv

The cuestion before the Court is not so

much one as to whether the traffic officer has

ad

e W A

the HNotice.

He was not on the introduction
test alcohol vapour after

In re-examination he said
+ alcohol vapour came from
Scientific & Industrial Research.

District Judge held that

there was reasonable compliance. I am not sure
that if there ig any reasonable doubt that the

vapouy came from a container marked as reguired by

‘the Regulations that the provisions of s.58E could
be relied on because it seems to me that it nmust

be a necessary step in the administration of the
evidential breath test that the alcohol vapour be
of a certain kind. Faillure ﬁo nrove that, could

not, in"my view, amount to reascnable compliance.

Although in the case of a prosecution-.a Court will

‘e

be given of 2 necessary fact by a p;osecution
witness and is not given, I nevertheless do not
considér that on the state of the evidence and in
the absence of further cross-examination by Counsel



‘e

that which Barker, J.

for the Appellant there could have been any

reasonable doubt properly in the Court's mind

that the alcohol va device

%
o
&
o

rour introduced int
was from a container marked in accordance with the

requirements of sub~paracgraph (b) of paragraph 7

though the result is

ifferent view from

Auckland

City Council, where he upheld a conviction on a

similar point relving on ¢.58E. In my view, the
igsue is whether the prosecution has proved that

the alcohol vapcur introduced into the device came

from a container »roperly marked. If it has

however, there is a reasonable déubt as to such
proof then I cannot, with respect, éee how s.58E
can be relied upeon as it must mean that there is
a doubt as to what was introduced into the device.
Tt may have been anvthing. Such a doubt, in ny
view, cannct be regarded as establishing
“reasonable compliance” .

Further criticiesm arises in respect of
the third part of Step 2. HWo evidence has been
given that the reading of 0300 was ecual to or less
than the level indicated on the breath test alcochol
vapour container. The witness, however, did savy
ence, that the maximum

nerm itted range was (0400, He was not cross—exanined
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on thig poind

¢ The District Judge does not refer L

in his Sudgment, but if it were referved

ive that he would have rejected the



‘a

spellant as I now do.

rJ'

A further criticism

g levelled at the
evidence in relation to Sten 3. The witness

3

clearly referred to observing Step 3 in his evidence

oy Lo 7 b - o oo -
for the Appellant’s submission.

to the District Court Judge, but
would no doubt have been rejected by him and is

by me.

I have, however, omitted a Ffurther

2}

criticism of the third phase of Step 2. It isg
necessary for the READ button to be depressed while
the vapour is being introduced,

-~ .

of the description given by the

cross-examination is somewhat cryptic, I am satisfied

that ag:

in the absence of crogs-—-examination,

there is no
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that the of

vapour v

mutton and that must be the position, but
there are no grounds, in my view, for holding that
this means that the vanour was introduced while the

READ button was not depressed.

3

All of the criticisms of the Appellant

Counsel for the Appellant has referred

unreported judgnents, all of

4}

me Lo

Tivl

7

¢
which I have considered., With the exception of
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- matters

- must be considered in the context of the testimony

accordingly be dismissed. o -

appears neoodInoh

traffic officers in describing[the‘st@ps taken

given by the officer in the particular case
concerned.

This Ap well 2nt has made up for lacP of

merit in his app:al with,a great deal of ingenuity

1 well argued by his Counsel,

1

In the result, however, none of the points raised

succeed and the anuval against conviction must

w

With regard to the appeal aga 15t %eﬂtgnce,

the minimum disqualification period, except ffor"

special circumstances, is one of gix mopths,i,Tne

i

degree of excess of blood alcchoi above thb sormltted

limit in this case was qulﬁefsubstantlal‘anu th@i@
cannot be any grounds ror suqqestlnq that tha veriod

- The appezl agai

.
o

st sentence ig dismigsed.

The He gwandpnt is entitled to costs and

T make an order that the Appellant pay to the

Respondent the sum of $75 by way of costs in respect

of the appeal.
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