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Court at Auckland on 28 ~a 1980 of dri 

·or a dri.vcr's licence for nine 

:ncJt. c,_n his c:on··:..:-_ict:io.n 

_t_)Ut cl.l.~:)0 

circunstances, 2xce~sivc. 
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Gc:;\re:c:n.l ,t..:: •. lL 

1962 ... That certificnto Drovided· 

A blood snoci~en in a sealed bottle, taken 
fr0r1 

r:r:T}"J\?Ds F I:"1c:r_:1 
Tt11bbr:.r ~?o:r-J<.~c:c 
J6 CFilit1.;:~n. l:... ~·c.: .. 

nost No. 22 fro2 ~raffia 
O.:f-r-l_c•t~Y· S 1J Ec-:Jt};, £or a17.c.ly~~;i.s.~ c~nc.1 

Upon 2nalvsis of 
Lc":_,.7 1 ri J c~.nD,ly·st, a !)J"C~)ortion of 1~~:5 11i~;x~arns 
of alcohol ~er 100 sillilitres o~ hionri was 
fcund in t~!.:.s ~~pr~cirr.1E:n; and 

No such deterioration or co~gealing was found 
as 1, .• ;ot11d prev·ent ci p:r.01_Je.J::" 2J1.a1~:7sis.., l' 

Such a certificate is Drovided to be sufficient 

so cc~rtifiGc1" 

Tl12 2vidence presented for the orosccutinn 

City C'.ounc'.i.lr o.ttG:nd:.~:1 \,Jl!.ile et reg-istc-;red r::edica1 

tb.e I\t)r,el:1a.nt .. 

containers, into ~~1ich this samDle ~as divided, with 

the~ narne of the 1'\ppel1ant, tl1c'./' \\'el"'C placed :b;[ the.? 

traffic off5..cc::~c i11 tb.e sEi.cur-.i·t'y r-efrigera.t.or o:c 

later another traffic officer unli~tP~ the 

s~nnla notinc its lab~l.ling and then stated: 

registered nost 2t 
Street ~est Post Office to 

of= 
~:-, t:. ,:7: ,::: c.1..L C: 1, T'> :c i\t (). t(::; 

3 of th.,-: 

·'Jc 13 El' OfJ t:J·~e "i)r)::=Jt. 

-1\:ct:.Lcle r~c:::ce.iFt :-.J~) .. 22 
ad11c.T:·i.nq t:.o t:1:.r~::: r\~:i·t,e}:;c;o}:. l}erE; ~.'-7h.ich I 
T>roJncc tc 1 tl'\(:: cc·u..r L ~-1: 
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pursuant to this section, deliver or C7Usc 
to be delivered nerscnally '-.... (~ i l -l ; __ ; (.'. . 

to be DCJE5tc:d L,·c;7 

0 f E~ !.)-l, 0 06. ::, }--·"-.:.·: \", 
s 0-::.c·:-.;_c1r1 r,y· .1~.,otl·1 

r1a:/ b(-:; to 
person e5plo~ed in ths ,---~ 

\_.> •• 

Scient:ific ,~I)c:i Indv.st~cittl TZesc7rr:h, on 
}Je}1a 1£') for th::: ana1: 1 ;:.:;i~:; of or\c c>f tJ~.or;e 

'·T=,arts or C}l1f.::' of t.b.ose :::~pc:ci:n.eJJ.s, i:::-ts th~~ 
caE:.:e .1:1c1v L;e z~n-5 the c;u[1tod_'t-7 c;f i ..... 1:.-;.:-;; r-d-_'!·1 ,.~r .. ,: 

Depart.E'ient of ::.;ci.erttif'ic Industrial Research, 

sarnole should he addressed to the Do8inion ~nalvst 

or if it is addressed to the Denart~ent of Scientific 

& Industrial Pescar8h, then it shc~ld be addressed 

for the attention of the Dominion AnaJ.yst or a person 

was the Chemistry Division of the t of 

Scientific.& Industrial Research and there is no 

i11 the Chenist:c··? Di·,;,__rision of t}1E: DeT)artr.t-=;nt. are 

er:1plo"';7<~d on beha. lf of tJ1e Dorninion l\.n.2.l~/S t . ., 

"delivered on 9 April 1920 to t~e Dominion An2 

1::i~l rogi:Jtcred })0::3t!~ TJ1at .. ts sufficic;~1t. e\ridenc0 

until the contrary is proved. 

2.cct1r2 ,; 1-~ •• \ . 
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by registered poit as contained in the certificate, 

and there is no evidence to support a finding that 

the Chemistry Division, to whom the sample W!lS sent, 

was not a person employed by the Department of 

Sci~ntific & Industrial Research on behalf of the 

Dor\rinion Analyst. 

In this respect, attention should be 

.drawn to the proviso of subs. (9) which provides 

that a certificate shall not be admissible in 

evidence if the Defendant applies not less than 

14 days before the hearing for the analyst to be 

called as a witness. No such application was made • 

Even if this should be wrongr I am quite satisfied 

that it is precisely the type of matter inte:mded 

to be covered by s.58E of the Transport Act, 1962 

which provides: 

"It shall not be a defence to a charge 
under paragraph (a) or paragraph (b) of 
section 58 (1) of this /l_ct or under 
subsection (1) or subsection (2) of 
section 58C of this Act that any provision 
or provisions forming part of section 58A 
or, as the case may require, section 58B 
or section 58D of this Act have not been 
strictly conmlied with or have not been 
comrJlied ·with at all, provided there has 
beei1 . reasonable compliance with such of 
those sections as apply." 

The Appellant then submits that the evidence 

discloses that the sample was not consigned by 

"registered post 0 • Although the oral evidence is 

that it;_ ~as consigned by registered post, the 

Appellant relies on the receipt which was produced 

·'1 which shov1s that i·t \qas a receipt for n insured mail". 

There is nothing in the -evidence to indicate ·whether 

insured mail is registered mail plus insurance, or 

whether it is a separate and distinct form of mail . .-

from registered mail. 

This point was taken before tb,e 



A.uck.lar1d C.1. 

and t11e 

t 

'"''\1':c 
-..,J.1,s, •• 

an issue of fact. 

'?here~ J_s in ths cvidencs or 

Court has found that it was ths ~0 Jle t~kcn 

i11.c~v it:aJJ l ~30 fcu.I~d .. 

1S7D 

i!":S: cf J:..Y.Yt:ll. r' ~1c1~~ c:<f ~:1:::: t:.-~l} 
~~.}1._:.;;,lJ ·< .. •': ·~ (:: L' ~r) f {: ,,,. ~; 



''1 1he ~T.rcen end of t:l1e tubo sl1a.1.1 b:L: :L.ns.ertcd 
into the collar of the empty measur 
so t:11:_:~.t the ;;:.tLJ·. i.:.,,,.,, roarJ;ed. o:n t:1:1.2 tu.~}e 
tcr\:,;a:tc1 s th.2 ])a 9 C, H 

The ~ra~~ic officer concerned in ct1ic::f _as 

to the t:c,.s·t" 

was an Alcctest RBO~, a device 
:n.otic'e in t1·1e 

accordance with the 
Breath Tests Notice 1978. The 

test was positive. 
th.e 

this I mean the yellow 
i c:"c<-: en.c1 of th. 1~: tube 

ur_,I -'co an.d the vcllow 

I.n t11e cou:cse of tion Counsel for the 

?\-r:Yoe1lant a.sked the officer 

nrocedure he used for tho 1:>rc.Ettl:i. scrcc:n 

test. 

a tube broke off 
the two sealed ends of the tube, aced the 
green end into the rneasur barJ' the .,hifl.i t(~ 

t11e dE:f:en,clcn1t to 
afJ rnuch as 

th.i11 10-~20 

into t:I-ic~ 
fullv inflate 

seconds~rr 

, af:'.}::.ecl 

t1is c:__ccount i11 croHS'"'·(?.x2rni11ation of th~1 

r:12.r1ner of out the breath scre0n1ng test, 

the traffic officer did not deoose in relation to 

tov1a.rds t11c Tho officer was not asked any 

furtt1er GUC~~tio11.::i J_r1 cross.--e:"~arninat:.ion in relation 

to ·th.e Etatter .'f b1J.t .it \rJaS ~.n:tbrni tt.e.d to the:; District 

r·h;:~.,r his fc1il1J.re t:.c) refe1.~ t.o the a.r:-cov."r 

with the orovisions 

of th.e not.:~ce., 
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It must firstly be remembered that the 

traffic officer in chief stated that he had 

administered the test in accordance with the 

provisions of the notice •. When asked to give details 

in cross-examination, he clearly omitted to refBr 

to,:the arrow. 

The question before the District Court 

Judge was whether those circumstances left a 

reasonable doubt as to whether the notice had been 

complied with. 'I'he District Judge was apparently 

in no suchdoubt and, in the absence of further 

questioning by way of cross-examination to clarify 

the point, I am satisfied that such a conclusion 

was correct. 'l'here is no doubt that ah accused 

person is not bound to cross-examine prosecution 

witnesses to enable them to establish their case 

and to remedy omissions from their proof. 

°In this case, however, there was a 

positive statement that the terms of the notice 

were compli~d with and I do not consider that the 

cross-examination went far enough to establish a 

doubt that such ·was the case. I am therefore of 

the view that the learned District Judge correctly 

concluded on the evidence that the notice had been 

complied with and the fourth ground of appeal 

also fails. 

The.fifth ground of appeal relates to 

several alleged defects in the manner of carrying 

-'out the evidential breath test, which in this case, 

was not the final foundation for the conviction, 

but was a necessary pre--requisite to the obtaining 

of the blood sample which demonstrated that the 

blood alcohol level of the Appellant was well above 

the limit. 



llant it is necessarv 

7 and are as follows: 

n-r~"'-1~ ,-1pn t:.ir::.1 brc-:c.:d:.h tc::.:::::t:.s c.arriecI oct ]::.~~{ 
rnQ~ns of an Alcosensor II device shall_ 

' thf; ~)tr-:..,n.c?.ctrc..1-
2) 1~c1y procee,:1.; 

(b) Step 2 - Standardisation Test: The 
enforcement officer shall -

(i) Depress the SET button1 

(ii) 

( .! •• \ 
\ -1 . .1_J_) 

In.tror~~tJ.C!e i1·1to t:l1c; d.€~vice a1coho1 
·v·anou:c :E:t·o1":'l a ·con ta.~Lxic~r rn.D.:r·kc:c1 
with the ~ords 'Breath Test 
Standard Alcohol Vanour sunnlied 
by the De9artment of Scientific 
& Industrial Research'; and 

Depress the READ button while 
th.e \?;.1·:Jot~•.r is 1:>:::-ing intr·o(l-8-cc::d 
and ob.~;cx:·"J'(-:; tJ1e rna:{i.:•:-ttun (~:.i~1itaJ 

If this reading is eaual 
to or l•?::f::~~ t·_]·1ci.11 tl1e Je.v-e1 indicc-':_te.,J 
on the Breath Test Standard Alcohol 

(c) q~c~ 3 - Second Zern Test: 
er1fo"'.L"CGrc1cr:.t officer sh2~11 d.e·ore~.~s t>~he sr:~r 
}J1J.tt0Ilr ctn.d. s1-1a11 t:hE~1IJ. depress the 2::AD 
tn:rttcr1 for a;,·-p:ccxi.r.1ateJ.y, 10 secon:J~; ~-u1d 
note tL.c:; :cesr1lt:j_ncr cli<Jitc11 rec.di~J.q / ~·-:l1ich 
1~1..1~:~t b,2 0000 JJ-2f()J:i::1 tJ:12 e\ridertt.ial ]·JrE;;at}1 

test (Step 4) may orocecd. 

(d) Step 4 - Evidential Breath Test, 

{ i) TJ1e en.f-'orcc:~rr'Len.t n:ffice:c s1Jr:t 11. 
de1)r'2: ::_; :::., t·i;.r~ ~-:.~:::rri I.::i-u. t t.or1 and a_ t.tac:11 
tI1e. 1uo::.thpie.cr2 r and 

( iii.)' 

(i \T.) 
' 

~cI-10 ~)C:r:son ~')f::ir1q tested c:"!--·,,,:~ 11 }:;101:; 

throu9l1 the r~t()u.thr~iece; ~n,-1 

;;n/i 

recoDi this read 
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The evidence in chief of the traffic 

officer relating to the manner of carryinq out the 

evidential breath test was as follows: 

"At the Administration Building I obtained 
the Alcosensor II from the senior officer 
in chc:.rge of the radio• room and showed this 
device to the defendant as I had already 
explained on the way in and at the roadside 
what the nurpose of this device was. I 
'assembled· and used the Alcosensor II in 
accordance with the provisions of the 
Transport Breath Tests notice 1978, a 
device ,,1hich is approved by the Minister' 
by notice in the Gazette." 

Counsel for the Appellant, as in the case 

of the brea.th screening test, asked the officer in 

cross-examination to describe in detail- the way 

in which the evidential breath test was adr1inistered. 

His reply to the question is recorded as follows: 

"I obtained the Alcosensor II, serial number 
32, pressed the set. button and noted the 
temperature which was showing on.the back 
of the Alcosensor II, pressed the readout 
button and received four zeros through the 
screen on the frOnt, pressed the set butt.on, 
introduced the Alcosensor II into the steel 
cvlinder containinc; the standard breath test 
alcohol vapour, for not less than three 
seconds let the vapour enter the device, 
r:iressed the readout button. The maximum 
readina ·I obtained was 0300. The maximum 
ranae ;ermitted wa~ 0400. 0300 did not 
exc~ed-the maximum range. I pressed the set 
button arid waited three minutes. I checked 
the temperature on the back. That was still 
32°. I pressed the readout button reading 
four zeros for not. less than ten seconds as 
applied for step four. I pressed the set 
button, connected the plastic tube to the 
device and whilst the defendant was blowing, 
pressed the readout button. The maximum 
~eadinq I obtained was 0600. I recorded 
this reading on this form and the defendant 
read the form." 

He was cross-examined extensively about a suggestion 

that. he-warmed the device but was not cross-examined 

further about administration of the evidential breath 

test. In re-examination the officer was asked for, 

,how lqng did he obtain the reading of four zeros. 

His reply was "for not less than ten seconds". He 

was further asked who supplied the standard alcohol 
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of Scientific & IndustriaJ 

?he first er ticisn relates to 1 

h 

this w~s not Je~lt with in the eetailed account giv0n 

··sutisfied tho Distx·ict 

co:nc1L~sic,t1 \•;,::;.s c,._..,L_,,_e\~ts. 

The next criticism ref0~s tG s 

s th.e ir~:t.rod.1.lctio:n intc) the de\1icc of c.'..1coho1 

Test Standard Alcohol Vanour supolied by the 

fJer)a.rtEtcnt c,:f: :=,;cie:;11.t.ific ,:,; Ind1.1strial n.(.::sea:.rchn.,. 

It is that there is a recording 

error in the transcript of the evidenc~ in the 

tl1e alcohc<.l ,rapour, but :Ci.O po.irit is ta}:en in 

In ro-examina~ion he said it was suoplied 

frorn th.r:: of Scientific & Industrial 

P.esettrch"' 

It is clear fror:·t t.he decision o:~ the 

Court of in Bo.;rd \r ., A.11c}:land City CoL.:tn.ci1 

:• l·To., C.h.Jil/80, judqr:lcnt :~r:Jne 17, l'.)30~ thc.t 
. _,._ 

.l L. is 

st standard alcohol 

' ana is arvl r->1:~c}of frc1:r:1. Ll1•-:.. persoD. tL.e 
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container marked with the words set out above. 

This witness did not say so. He said that he 

introduced sta.ndard breath test alcohol vapour from 

a steel cylinder. He did not, however, refer to any 

markincr on the cylinder. 

The question before the Court is not so 

much one as to whether the traffic officer has 

related verbatim in E?Vidence the words contained 

.in the Notice as whether in fact at the time the 

evidential breath test was administered the terms 

of the Notice were carried out. In this case the 

officer said in chief that he used the device in 

accordance with the provisions of the Notice. 

He was not cross-exarnined further on the introduction 

of the standard breath test alcohol vapour after 

he gave his description. In re-examination he said 

that standard breath test alcohol vapour ca'TI.e fror:t 

the Department of Scientific & Industrial Research. 

The learned District ,Judge held that 

there was reasonable compliance. I am not sure 

that if there is any reasonable doubt that the 

vapour cm1',e from a container marked as re.quired by 

·the Regulations that the provisions of s. 58E could 

be relied on because it seems to me that it must 

be a necessary step in the administration of the 

evidential breath test that the alcohol vapour be 

of a certain kind. Failure to prove tha~ could 

not, in-my view, amount to reasonable compliance. 

· Although in the case of a prosecution-a Court will 

not be quick to r.1ake inferences when evidence could 

be given of a necessary fact by a prosecution 

witness and is not qiven, I nevertheless do not 

·consid&r that on the state of the evidence and in 

the absence of further cross-examination by Counsel 
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reasonable doubt nroner 

re0~irements of sub-p2r~~raph (b) of paraaraph 7 

of tl1e 1'-Jot.ice,, 

In t1}.:i.s :ce~-Y1_)c~:.ct: r ctj.tb.ouqh. the ~ces11lt J~ s 

t~l1e ::~F1.1·r:.E-21 I t~aJ:e a s15.qh.t.ly di .. f:i:eren.t 'V.iC::Y,\~ frorn. 

sirnila.r p(:-:oin·c rel~,rirtg on. s.,,.58E .. 

issue is whether the prosecution has proved that 

r·J: it. hcts 

however, there is a reasonable doubt as to such 

It may have been anything. Such a doubt, in my 

view, cannbt be reqaraed as establishing 

Further criticism 2r,c 0 s in respect of 

the third ~dL~ of Stop 2. No evidence has been 

given that the readino of 0300 wns eoual to or less 

vapour container. 

in the-course of his evidence, that the naxirnum 

nernitted ran~e w2s 0400. 

on this point and it 4e~,- clear to me that his 

Judse does not refer to 

t:o 



further criticism is levelled 2~ the 

clear 

but is recorded as sayina tlmt was "as ap~lied to 

There was no cross-examination on the 

criticism of the third phase of Step 2. It lS 

the vaoour is being introduced, l\lthousrl1 t}_,~ lc,....:\ ... =-0·_,J 

of th.c descri1Ytion. ':l'i\rer1 ]:,y the tra_.ffic officer in 

cross-exru1ination is sa~ewhat cryptic, I an satisfied 

that again~ in the absence of cross-examination, 

that the officer seant that the intr~luction the 

depressed. -llis narrative at the introduction of 

tl1(0 2.1Cc"1l1cl \tc.Dol1r 2.:.ft:er tJ-ie de·o:c .. essinc.- of the 

IzEX\D button and t .. hat: r:1uc.;t be the :1;)0sitionr 't.:ut 

All of the criticisDs of the Appellant 

in rela.t~io:n to the fi ft:h. qrottnd of Eppea.1 ~--:,r;cr)rri i_r,~rl,y;" 

~hich I have considered. With the 2%Ce~ticn of 



must be considered in the context of the te 

rt1e::c it i:r.1. l1i ~, 

and his case has ~2en ~ell bv his ,~oui1sc~1 ~--

ts ra ;.sco. 

a~:r-ctir._r;t c.:on,,ict.ioJ-1 n1l1s·t. 

accorc1in.(! 

ta the anncaL against sentence, 

cannot be any grounds for suggesting that the period 

of disaualification is excessive. 

of t.he arrpe~l .. 

,.-··>c. 
~-"_,.., .... - "-....__~ . 

. • 




