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ORAL JUDGMENT OF ONGLEY J.

The respondent in this appeal gave birth to a female
child on the 30th of April, 1975. In the previous year she had
been intimate with the appellant and she alleges that he is the .
father of that child. He admits that he had 1ntercourse w1th her
but suggests that she was already pregnant when 1ntercoursel -
between them occurred Hls reason for saylng that was that
according to him she 1nformea him that she was pregnant so soon
after they first had intercourse that she could not by that E
time have known that she was pregnant to hlm.;,Fur” ’
that at the time that their relatlonshlp started he

\he belleves
s already
practising cricket which would have put the time of the first

possibility of conception to him in mid to late September,

The respondent said in evidence that she became pregnant
early in September and that appears to have been the information
which she gave to her doctor and which, if true, would have meant
that the child was an eight month baby. It was not possible to
+ell from the birth weight or apparently from other indicia
whether the child was a full-term child or an eight month child.
If the appellant is correct about the time of the commencement of
his relationship with the respondent then the child is unlikely
to be his. It would be a seven month child and no doubt that
would have been readily apparent at birth.

He is supported to some extent, although I think
somewhat tenuously,” in his assertion as to the time of the

.commencement of the relationship by a Mrs Heteraka who was
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“ time, as the appellant does, into the cricket season. At the

£ worklng at the Labour Department, a factoxr’ whlch the 1earned
; Maglstrate regarded as cruc1a1 and to which I shall return in a

“appellant's flat to dance and do some more drinking, resulting

Aappellant;“ ‘Her recollection of that event is that it was a

:5celebrat10n of some sort because of the appellant having achieved

,hls Factory Inspector's Certificate, which may or may not be

‘occasion on a more or less regular pattern of 1ntercourse taklng

~ September when she informed him Fhat'she was pregnant and their

present on the occasion of the first meeting and places it in

same time, however, she says that the respondent was then.still

moment. ~ !

It is common ground that the first act of intercourse
took place after a party of people which included the appellant
and the respondent who had been drinking returned to the

in: the“respohdent staying the night and sleeping with the

correct’ but is not particularly material; but if she was still
at the-Labour Department at that time then records of the Inland -
Revenue Department show that she left her employment there on

the 16th of August. If that record is correct then it appears

to be established that intercourse flrst took place before that
date. Accordlng to her the relatlonshlp contlnued from that flrst

place between them twice weekly up until- about the end of

relationship cooled.

Apart from that first admitted act of intereourse~;
there was anotﬁer act of ihtercourse spoken of by a Mrs Mallett
who attended a party at the respondent's flat on a date which
she puts about the middle of August. She was also employed by the
Labour Department and was a confidante of the respondent.

She remembers the occasion because she herself was in the early
stages of p}egnancy. Her full-term child was born on the 17th of
April, 1975, conception having taken place in July in all
probability. It appears to me that her evidence is entirely
consistent with the events which she described having taken place
in mid-August which would mean that the first act of intercourse
was some time earlier. She continued working at the Labour
Department until the end of September and she does not remember
whether the respondent had left the Department by then. From
that Mr Thompson says it may be inferred that the respondent had
not left by that time but I do not take that inference from the

evidence. As I read her evidence Mrs Mallett just did not
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" left then, of course, it could be consistent with the appellant‘s‘
evidence that intercourse did not first take place until mid or
‘late September.. ' ‘

- Mrs Heteraka's evidence that the first occasion that the partles“u

reliance upon it and that such evidence is therefore suspect.}fIfe

. remember whether the respopdent had left or not. If she had Doéew

;’3-" .

slept together was into the cricket season. But it would not be‘ii
consistent with her evidence that the respondent was then still

at the Labour Department if the date of her leaving there was in
fact the 16th of August. That is why that date becomes crucial.

Evidence that she left at that date waS’éiven”by thw

respondent and as I have said is supported by the Inland Reve
Department document. Mr. Thompson says that. the- document was¢
itself hearsay and that the respondent gave her: evidence in

note that she was cross-examined upon that aspect of the case. endf

it was open to the 1earned Maglstrate to make up hxshmlnd whetherf\

was ev1dence upon whlch he could have come to “that eencluslon and

it is clear from his dec151on»that he dld so.( 1f he‘dld find

that to be established then clearly conception could have'taken
place during the continuing relationship between the parties.f\

I do not think that the medical evidence by way of certificatel

is of much significance in determining the date of conceptlon

The date, the 2nd of September, must, one would think, have :
been the date given to the doctor by the respondent. Why She

gave him that particular date is not clear but it is clear ‘that
that date is within the period of the continuing relationship .
if one accepts the evidence as to the time at which she cortinued
to work at the Department as the learned Magistrate did.. There

is nothing to say whether the child was an elght month chlld

or a full-term child. :

In my view there was evidence upon which the learned
Magistrate could decide as he did and I am not prepared to

say that he was wrong. If he found that the relationship
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extended from early August to early September there was ample
corroboration available for that period.

As to the possibility of there having been another
per'son:who fathered thé‘child,gthere is no spécific:finding upon ‘|
that in the learned Magistrate's decision. The respondent was
cross—examined fairly closely as to her acts and as to admissions
which it is suggested were made by her to Mrs Hekerata. It was
entirely a matter for the learned Magistrate to decide, largely
on a question of credibility, whether on the balance of

probabilities 'she -had 'discharged .the burden that lay upon her.

The possibility of Robbie being the father was

" “eliminated by him-and by her and remainéd no moére than a hopeful” |

suggestion put forward by the appellant.m The - allegatlons made.
by Mrs Hekerata were. vague as 1ndeed she herself -appeared to
concede. A specific allegation related to a Danish man but the
weakness of that particular”allegdtion“appeared to show the
paucity of material whlch was avallable “to the appellant on this

‘aspect of his case. I am sure 1n my own mlnd that 1t 1s 1mp11c1t
~in the learned Maglstrate s de0151on that he found agalnst the
‘Jappellant on this 1ssue but: just 1n case he dld not I am prepared'

p_bgto supply my own v1ew of the matter\on thlS appeal. That v1ew

is that she dlscharged the onus of show1ng that she had not had -

’1ntercourse with any other person durlng the relevant perlod

I do not find her. assertlons so untenable as . to enable me to. ...
say that they should have been disregarded. I do not see in fact
any reason why she should not have been believed and I take it
that the learned Magistrate did believe her.

That being so, the appeal in my view must fail.
It is dismissed and the respondent is allowed the sum of $75.00
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