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This is . an applicatian by the father for the custody of his

ier daughter, Pavu

P}

NN There vere Lwo

Lk

the marviacs,

Jicela born in Januvary 1964 and who is accordingly now 16 years of
age and Paula, born in January 1967 making her now .13 years of

age. The parents lived in Hamilton for a number of year

3 T s where
<. . . Y
the father was emploved as & fireman and had at times uvndertook
saecondary employment. he mother from about 1870 had a full tins

job of her own. Unfortunately due to what appeaied to me to be
incompatibility they éeparatad id»February 1973 entering into
formal agreement covering the usual matters in May 1978. This
agreement provided fcor the mocther to have the.cusﬁbdy of both
children reserving reasonable access to the fathef;k

The mother and the children remained in the matrimonial
home until the mother decided to pursue her work career in
Australia and also she desired to remove herself from what she
described as a hassle by her hﬁ%bandu She went to Australia with

the two children‘iﬁ'Jénuaiy l979,, The m&trimoﬁiaifhome was:Séld {



and since that time both parents

acguired homes of their

own the father in Hamilton and the mother in Camden about 40

No guestion has been

home as a home in the

building for Pauvla. Paula came to visit her father at

“his exp

on the 4th January 1980 and she has not returned o
live with her mother in Bustralia. Nicola also came to New

Zealand in the January school holidays but at her mother's

znse and she did not Stéy with her father. She has returned
to live with he&_mother in Australia.

When Mr. Fox first applied for the custody of Paula he
was living in a de facto relationship but because a jealousy
arcse over his affection for his daughter the de facto
relationship was terminated in March and there appears no
prospect of that or any such relationship in the immediate
future. Arrangemehts which Mr. Fox has made for the care of
his daughter involve her in spending two nights out of eight
with her grandparents the parents of her father who live a short
distance away. Mr. Fox's work involves him in day shifts for
two days then night shifts for two days and then four days off.
The paﬁtern of life which has emerged is that he and his daughter
share the domesfic‘chores, he sees to her leaVing for school and
returning from school, if not to hié home then to his parents'’
home .  When Shé»éfays overnicht with his parents they have <
suitable accommodation for her and she is happy with them.

Mrs. Fox has a home of her own now in Australia, Paula has
not lived in that home because it wés completed after her |
departure for New Zealand but she has seen photographs of it
and it is in all respects an attractive home. Mrs. Fox works
but is able to give ;dequate'attention to the care of her
children when living with her so that both parents are loving
parents and devoted to the Well;being and development of their
children. It is unfortunate that the parents are so hopelessly
incompatible. They have different lifestyles, Mr. Fox is

guiet by nature and domesticated while Mrs. Fox requires to be
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stimulated and has sought that s

could not give her and which she does not find in housechold

[’

chores, outside the home in her employment and with other people.

&

s

It is unfortunate that in pursuing this stimulation she should

Mr. Fox's pérents both impréssed me as having a genuine
affection for Fheir daughter~in-law and the two grandchildren
but Mrs. Fox the mother of Paula has found it hard to relate
to Mrs. Fox Snr., again she is incompatible, and felt that che
was being adopted by them as a daughter instead of being a wife
to their son. Nicola has also grown away from her father_and his
parents and it would seem sharesg with her mother the same attitude
towards them. This is unfortunate because Mr and Mrs Fox Senior
are people of obvious charm and integrity and experienced in the
rearing of children not only having had three children of their
own but at one time for four vears looking after two children of
Mrs Fox's brother when his wife died. This speaks highly of their
character and unselfishness. TPaula relates to them and that being
the case I feel that there is much to be gained by her because of
this relationship with Mr and Mrs Fox Snr, their standards and
their gualities.

There“was a social workers report pfepared but‘that has
been criticised by counsel because of the short time available
for its_p;eparation and the dangér that it was superficial. Also
the social worker did not have the oppqrtunity to interview Mrs
Fox or Nicola so I put that to one sidg. However there was
another report which was prepared by Dianne Cameron who is in
practice as a Clinical Psychologist and who_prepafed this report
as a result of a number of interviews of Mr Fox and his daughter
Paula and of Mr and Mrs Fox Senior. Here again unfortunately she

did not have the benefit of interviewing Mrs Fox and Nicola.



ver, Dianne Cameron did give evidence so I had the kenefit

of making my own

the weight to give to her report

and I was particularly impressed with her second conclusion namely

-

"supervision of Paula has been well planned to ensure that she
E

ily members when her father is working shifts. His
work‘pattcrn is a predictable one and one that has been easily
accommodated by Paula. There are in fact advantages to this
arrangement in that Paula has regular access to three caring
adults instead of one." Two important aspects of that conclusion
are that the ap;}icant has a predictable work pattern so that he
can give the regular time reguired for proper care and

attention for the upbringing of his dauchter and also that he

is well supported in that regard by his own parents thereby giving
Paula the henefit of three caring adults instead of one.

T was also impressed with the evidence of a Miss Gray who
is a teacher at Paula’s high school in Hamilton and a Guidance
Counsellor there for some four vears. Knowing of the custody
dispute she alerted Paula's teachers to the need to keep an eve
on her behaviour at school. She was assured that all was going
well at that stage and that has continued to be the case until
the present time, her last interview with Pau;a heing on Monday
of this week. In_her'owﬁ discﬁssibns-ﬁith Paula, Miss Gray has
drawn a coﬁclusion that although Paula haé obvious affection for
»her mother she is ha?py'here and prefers the New Zealand
environment. She seems to fit in more easily here in the New
Zealand lifestyle. 2s ﬁiss Gfay put‘it she is more‘comfortable
and happier in New Zealand.

Mr. Jerram and Mr. Harding as counsel for the parties in
dispute presented their evidence with great care and I listened
with, I hope, patience to many parts of tﬁe evidence which really
did not directly aséist me in reaching the decision which I have
to make on this application but which did give me the opportunity
to carefully study the appliecant and the respondent in particular

and also Mr. and Mrs. Fox Senior. From that opportunity to draw



my own conclusions I have made the observations which T have

already expressed and I am not going into any further

ent because that may even widen the gulf between

them and findings of that nature in any ecvent are not

welfare of Paula, both parents being as I have said loving
and dedicated to their children but having somewhat different
lifestyles.

I come now to the submissions made by counsel. Mr. Jerram

referred to the present arrangements for Paula having proved
satisfactory and that her desire to remain with her father in
New Zealand as being a constant one which has not waned and that
the good school report which was tendered in evidence indicates
that there is no sign of any domestic problem adversely affecting
her school work. I should say at this stage that the same could
be said for the twelve months that she lived with her mother in
Australia because two school reports indicate that she was doing
'well at school there which reflects credit of course on her mother
and the care she received in Australia. Mr. Jerram also pointed
out that Paula is not really missing her sister Nicolé and he made
a point which may have some merit namely that Nicola according
to the evidence is an exceptional child both academically and
in art and music whereas Paula who is also gifted is not guite
so brilliant but would be above the average and it may be that
she has felt overshadowed by her older sister and will do better
in her progress by being on her own in New Zealand. Mr. Jerram
- also referred to Paula's preference for the New ﬁealand environmen
and the clesely knit family relationship which she has here
where grandparents cousins and old friends‘are iiving compared
with Australia where the only relations would be her mother and
sister and other friends would be new friends.

Mr. Harding for the mother referred to there being three
factors to weigh up first the mother principle, secondly the
cohesive principle and thirdly the wishes of Paula. It is true

that a teenage girl may well need the guidance and counselling

of a mother on the more intimate matters and sexual relationships



but it appears from the

good relationship in
Mrs,. Fox Senior is also available

In any event, Paula is corresponding with her mother and her

her and while she remains in New Zealand it i
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hoped that correspondence will be a satisfactory means of

communication between them. So far as the cohesive principle

is concerned and her relationship with her mother and her sister,

i

I feel her closest relationship is with her father and it is

7

V)]

more importani.that this should be fostered than a cohesion with
her mother and sister where I do not find on the evidence there
be guite the same close affinity. I am reminded by Mr. Hardinc
to look at the overall situation bearing in mind that it was the
nother who cared for Paula almost exclusively for many vears when
Mr. Fox was engaged in two employments but giving due regard to
that I am faced now with a present situation since the marriage
has broken up and to make a decision in the light of the present
circumstances and the immediate future as to what is hest for
Paula and in that regard her wishes must be taken intc account.
Mr. Harding has submitted that her wishes may have been unduly
influenced by her father by a Christmas gift of a casette player,
by the excitement of béiﬁg alléwed‘to.have hef ears pierced and
by receiving $2.05 a week for pocket money from hér father when
her mother was not in a position to give her such a regular amount
These are ceftainly factors to be taken into account but as the
casette plaver and the ﬁiercea.ears ﬁook place soon after her
arriVaiAin January there has been ample time for an? excitement
from those gifts to have worn off and then éo far as the pocket
mmoney is concerned for her to have settled down and to make a
reassessment of 1ife .with her father in New Zealand compared
with life with her ﬁother in Australia and from the evidence

it is clear that her wishes remain thé same that she stay in

New Zealand.
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myself in Chambers and found her to La

oo T was assessed by Dianne
years. «Ne Was assessed Ly Rianne

as having average maturity for her years while a

Steven who is a school teacher and has known Paula all her 1life

gave evidence

.ng her as being somewhat above average

maturity for her age and I am inclined to agree with her from

my own cbservations of c¢hildren of this age. I am directed to
have regard to her wishes to such extent as I think fit having

)

regard to her age and her maturity. From my impressions of Paula

Tn fact I feel it is important in having her welfare as the

first and paramount consideration to take into account that her

1

wishes are to remain with her father in New Zealand and that they

~

are not tramsient feelings. In fact, she told me she did not wish

period of five months back in New Zealand for her to raconsi
her feelings about the matter. She has seen her mother again
in New Zealand prior to and during the hgaring of this case,
she has seen the coloured photographs ofAthe attractive home
which her mother has in Australia but she remains steadfast in
her choice to stay with her father in New Zealand.

I am faced in this case with more than the usual problem
in resolving custody, of a child between mother and father. There
is also the choice between two countries, Australia and New Zealaric
In this case it seeméiclear that Paula prefers the ﬁew Zealand
way of life to that‘ip aAustralia and that is a factor which I aiso
take into account. She is certainly no infant; her school reports
show that she is highly intelligent and she has had ample time to
reach a valued éssessment free of influence and pressures from
either parent to state a view of her own and I regérd her views
as of particular importance in this case so that I take them into
account together with the matters I have alfeady mentioned such

as the close relationship which she enjoys with her father which

has been expressed in their correspondence over the past year whilc
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that Mr, and

Mrs. Fox Senior can have on her and that she is showing good

progress at school in -New

and there is every indication that she

M

contented girl with her father without

anything derogatory of her mother. In

of a broken marriage; it is inevitable

=

suffer the disappointment of not having custody

children. However, one must do the be

t one cat

parent will

of a child or

in

the interests

of the c¢hild and.I am satisfied that it is in Paula's bost

interests that she remain with her father in New Zealand and

accordingly my order

father and that is the order of this court.

T would like to also mention that

1

assisted by the careful consideration

the Cour

and resea

t

9n

has

I

.s that custody of Paula be given to her

by Mr. Scotter who was appointed to assist the Court and to

represent Paula. I did not refer prior to giving my decision

to the fact that in his submissions to me Mr,

from his own observation and investigat

Scotter said that

ion he felt justified in

supporting Paula's wishes to remain with her father in New Zealand

as being in her own best interests. He did not in any way of coursc

presume to susurp the function of the Court in Saying that but it

is of assistance to have a frank opinion from counsel who has

. 1

obviously carried out his task with great care but the decision

which I have made is one in which I rely on my own Judgment having

seen and heard several witnesses and having studied the various

reports and in particular having interviewed Paula herself.

Reasonable access will be reserved to the respondent.
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