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Defenc}arit 

I reserv?d nv decision in this case in order 

to rcaa the evi~ence ~nd consider the arguments and 

in particular the c~s~s cit~d f•1r~ng the arguroent. 

Tiaving done so the 

hearing rer:iain unc}1anqeC. t1nd I prc;pose to ~ive rny 

juc1g1nent o:i:--ally .. 

arsur,cnts. ?--,:r C("'illins Cid not a,J.c1r(::ss any argu:rnent 

to tl1e Court but called :·~r Eutchisor: \•?hof;e evidence 

threw u;;cful Li 

The facts briefly stated are that Dutual 

wills were T11ade by a husband an,':. ,,.::Lfe, a 'lr & Mrs 

Roberts on 21 April l 0 7'.">. :-1r & ~·" s i,ribe:rts had 

married late in ljfe aft0r the ,:2~ths of their forner 

spouses. '.:';,,::; rnutua} ,,i l :is 2rovid,cd that if husband 

or ~ife survived he or sl.~ would receive the whole 

n 
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r.,stc1t e hut in each r:,'!se the wi J ls ,,·r,nt on to provire that 

if the husband or wife did not survive, Bruce Fergus 

Scott and Geoffrey Jnmes Roberts were to be appointed 

trustees and the estate was to be held for such of tbern 

Janice Patricia Scott and Alan Brian Roberts as tenants 

in co:::m1on in equal shares at,::wlutely. Trie \·life died first 

and three weeks lat0r the husband made a new will ~~ich 

did not follow the provisions of the mutual wills made 

in 1972 but left the resiaue to the testator's sons. 

A month later on 7 ,Ti;ly 1076 t.he 1msband died. '.i'he 

essential allegation was that there was an agreement 

between the husband and wife that the wills would be 

irrevocable after the death of either the husband or wife. 

On that basis the plaintiff asks for a declaration that 

on the death of the husband his trustee holds the estate 

upon the trusts contained in his will of 21 April 1972. 

Mr Fulton accepted from the outset that the r:iere 

making of mutual wills without more is not generally 

resarded as su~ficient evidence of an agreement or arrange­

ment not to revo,· c, such a will. lie acce!:itec. that if 

evic:ence of surrounding circm,,stancc,s is n;,lied on to 

establish an agrc~r,ment or arranger:,c"nt that evi, 7 c,nce 

must be scrutinised with care by the Court. It was 

submitted. that all relevant r;iatters inclucling the circ 11n-­

stances of the deceased persons and the terms of the 

dispositions were to be taken into account. I~ contended 

that while contemporary and similar wills are not enough 

in themselves those circunstanees are matters of importance. 
57 · 

Birmin.c1ham v Renfev, 7 (1937) ;tLR 666 was relied on and in 

parbc,1lar the judgrr;ent of Dixon J as he then ,,as. The 

question there, as here, ~as whether a hus~.and who h~d 

altered his will should be held to have agreed when 

mutual wills were made that if he should survive he 

would leave his will unrevoked. Dixon J said, at p 681, 

"such an agreement can be C'estab} ishec1 only by clear and 

satisfactory evidence. It is obvious that there is great 

need for caution in accepting proofs advanced in su?rort of 

an agreement affecting and possibly defeating testar~ntary 

dispositions of valuable property." Mr Fulton relied also 

on Re Gillespie 19(9 3 DLR 317, as showing the appropriate 
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/to !)19 appJied. 

:ir Loe raised a preliminary point suhmi tting 

that any evidence regarding statements made by Mrs 

Roberts ~•;:is not t 1 r-~~~ii0 sihle on the general ground 

that it was h.:-,a.r.s~~y. :10 aut),ority dealing with a 

Cc.1Se of this kind 1,•2s cited. }fir Fulton submitted 

that the evitence ~ould be ~,1,~itted as part of the 

res gestae or, alt.-,·:,;-,tively, as an exception to the 

hearsay rule as ~vi0••nce relRting to testamentary 

c1isposi t:ions. I r~l,-d that ~vidence of conversations 

of the kind included in the evidence of the plaintiff 

and other witnesses was properly given as part of 

the surrounding circumstances. In Birmingham and 

others v Renfrew others {supra), at p 682, Dixon J 

referred to witnesses deposing ''to a circumstantial 

accot:~1t of ai scussions J-,c"t,,: .. ,en the wife and one or 

other o·-c ~c '; e /J?,i;:t~C;1 --;:~-.ftt r ies 11 
.. 

that mutual wills had been 

0~ecu~e~ fnd that there was an agreement to do so 

hut l·c:, -::::' .,....itted t 1-.,:,t t}10re Kas no a9rr 0 er1ent to go 

furth,:;r ;:o :,mte wi] J s whi eh were not revocable on the 

death of ''.1: or ~~rs no:~erts. He referred to In re 

Oldham 1925 Ch 75 wl-dch was approved by the Privy 

Council, --·----- v Perpetual Trustee Co Ltd 

and anot~er (1928) AC 391, affirming a decision of 

the High Court of Australia. Mr Loe submitted that 

these cases applied and he compared them with In 

re Green, ~1ecea sed, Lindner v Green 19 51 Ch D 14 8 

In case (supra) it was held that an agreement 

to constitGte equitable interests had not been 

estahlishAd. And the law was stated that "the mere 

fact of n~~ing wills mutually is not evidence of 

such an a~r~ement having heen come to''. Without a 

definite aJreement there could not be a trust in 

equity. 

Mr Loe also submitted that even if the 

evidence of the plaintiff were accepted it went no 

further than to show that mutual wills were agreed 

to; that the evidence did not satisfy the onus 
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on the plaintiff of proving any ctgrer•;·,lent that r,mtual 

wills were made which could not be revol:ed once either 

Mr or Mrs Roberts died. Mr Loe relied also on the 

evidence of ''.r Hutchison which, he submitted, rr,erely 

confirmed t!1e nnking of C'ont1_=-r-,p0,.-an1_:>ons wills i::"k,nt:i.c2.1 

in ter~s without any evic"'.ence t!,at the cruestion of r;1a;• ing 

them non revocable h?d h2en considered. Mr R11tchis0n L·~s 

confident that had U,r, c1uestion h,en raised '.he v,ou] c1 :,,l\'2 
rernenbered. On the ot1,,~r hand he statt=>c'l t 11at -~r ,rnd "1·s 

Roberts did not seek advice; t:·;at they had or,viously 

discussed previously what they intended to ~o and gave 

their instructions accordingly. It is clear that the 

question of revocation ~as not raised when Mr Roberts 

instructed Mr Hutchison to draw the new will in June 1"7~ 

It is necessary now to consiaer the surrounding 

circumstances in more c:etail. 

Refore their marriage in 0~ 1 u'. ~r 1~71 rs Roh~rts 

previous husband :'or 21) years. St,,, ,_:;c:.,r;•,j_ n11r0 ~1 tc, } iv12 tlie;:e 

as a ,-,idow for a further ~1 years ,:ntil she:: ,,,r,·L~d '':r 

Harrold Victor ~anes RoLerts. Prior to his 

Roberts had livec~ at ra!1ia ,-.~:1ere he o•.,;·ned a 

This was sold and from their narri2ge to their deaths 

they lived in Uie house at :29 Ca1::'.~•rid,3e Ter:i:-ace in ~:asterton. 

There was evidence that they poo]ed their resources, for 

example, each ;_:,aying off approxinately half of the $90() 

owing on a mortgage over the property. In i1!)ril 1972 

they made the rrntual wills in the first ;ian"'C! 6e::endant' s 

office conin<:; in together to give t.lv?jr i:v:;t-.ruc~:i_o.!ls and 

then again to e,xi:,cute Uie wills. 1-lr Hutchison Fas unah1e 

to recall details of the intervie~s but his rec~llection 

was clear that he did not find it n":'c0ssc:iry to ar~.vise at 

any length because they l1ad obvinuslv ~iscussed ~hat they 

intended to do a.nd gave t1-ieir instruct "ions ,.•j i.h ,:;oJT'.e 

precision as he noted at the time. 

As a result of what Mrs Roberts :·,ad said to 

the plaintiff she regards l1erself as bringing the present 
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proceedings as "representative" of herself and other 

members of her family. Mrs Roherts was her Aunt (her 

mother's sister) and her godmother. The evidence showed 

that the plaintiff had a very close association with 

her from childhood and throughout her life while she 

was bringing up her own family. Mrs Roberts had never 

had children of her own but had a close relationship 

with her relatives. I accept the plaintiff's evidence 

which was carefully and fairly given. It is evidence 

which explains the reasons for the mutual wills executed 

in April 1972. Mrs Roberts had often discussed her 

personal belongings with the plaintiff who was aware 

of her wishes some of which were noted, for example, 

on the backs of pictures. I accept i1rs Scott's evidence 

that she had been shown a copy of her Aunt's will 

sent to her to read and return with a letter pointing 

out that the plaintiff's husband was to be a trustee. 

She had returned the will and had not kept the letter. 

She regarded the will as giving effect to her Aunt's 
the 

wishes that/plaintiff would receive half the estate 

for division. She had understood the other half was 

to go to the youngest of Mr Roberts' sons, Alan, who 

she had been told was not as well off as the other sons. 

The letter made it clear she said that Mr Roberts had 

made an "identical will" and that the property was to 

be divided between the two families "when they (the 

Roberts) had both died". The plaintiff said Mrs 

Roberts had talked to her on other occasions in similar 

vein. 

Regarding the personal items belonging to Mrs 

Roberts she said in evidence that after the latter's 

death Mr Roberts had given her one ring and had 

indicated that he wished to keep other personal 

property at that stage. She had accepted that and 

later when she received a letter from Mr Roberts 

saying that he had altered his will and left her $1000 

she had thought this meant an addition to the mutual 

will she had seen. She had not realised, and the letter . 
did not suggest, that the provisions of the mutual wills 
had been changed leaving the residue of the estate to 

Mr Roberts' sons. 
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In my view against the bacl:ground of a second 

marriage late in life the form of the r:mtual wills. 

leading to a division of t~e residue of the estate 

equally in a way which b0nefited representatives of 

the two families is strong evidence of an agreement 

between Mr and Hrs Roberts regarding division of the 

estate of the survivor. The agr0ec>rnent of Mr and ~irs 

Roberts is further supported, in my view, by their 

clearly expressed intention to make mutual wills in 

which both families benefited pursuant to identical 

provisions in both wills. This was not unnatural in 

the circumstances having regard to the pooling of their 

assets, and, no cloubt, their pc-nsions, in recognition 

of a measure of equality of contributions to tl,e total 

estate. 1n the circumstances, and J--,earing in JT,ind "the 

caution in accepting proofs" I con!';:r:er an i,·.pJiecJ. 

agreement that the wills could not t~ revoked afler 

the death of Mr or Mrs Roberts is clc~rly th0 r~asonable 

inference to draw on the balance of the probabilities 

in the present case. 

Having reached t11ese cone] us:ions I rr::csjJ'"ctful 

adopt reasoning in the j 

v RE:Jl_f:-re\::. (supra). 

The <Jeneral princip1e w,,s stab?d by Dizon J 

at p 683 : 

"It has long been established that a contract 

between persons to make corresponding wills 

gives rise to equitable obligations when one 

acts on the faith of such an agreement 

and dies leaving his will unrev~:ed so t'1at 

the other takes property under its dispositions. 

Tt operates to impose upon the survivor an 

obligation regarfed as specifically enforceable ... 

The effect is, I think, that the survivor becomes 

a constructive trustee and the terms of the 

trust are those of the will which he undertook 

would be his last will." 

It is also important to note that in that case 

the wife died and bequeathed her resifuary estate to 
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her husband if he should survive her. At p G89 Di~on J 

refers to the position of the survivor as absolute owner 

including that whPn the survivor dies "he is to bequeath 

what is left jn the manner agreed upon" - in that case, 

and the present case, "that at his death the residue 

shall pnss as arranged". 

For these reasons I have reached the conclusion 

that the plaintiff is entitled to the declaration 

sought. If necessary I shall hear counsel as to costs 

or r.1ernoranda may be submitted. 
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