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:Jal ter Scott ( "the doceased") lived and farmed 

all his life at Karangarua in South Westland. He died on 17 

August 1977 aged 78, and le:ft his widow (the Plaintif'f) who is 

now 83 and likewise spent all her lif'e in that district. They 

were married in 1920 and had :four children, of whom one son, 

'.ialter :,rnold (called 11.\rnold 11 in this judc;mont) survived, and 

h0 is separated from his ,rife, anr1 has seven children whoso ages 

range from 33 to 12. Among them is James Patrick (2J) {called 

"James") i,-ho is the residuary benef'icio.ry under the deceased' s 

:•iill. His other three children predeceas0d him - two without 

issue, but tho third (Phillip Clyde) left four surviving 

daughters - all minors - who live with their mother at Oaman1. 

Under his ;fill made on 19 May 1976 the deceased left his estate 

on trust .for his widow for life and thereafter to his grandsun 

Jnm,~s absolutely. :et consists of' the farm at i-::c1.rangaruo. which 

th,, ,!ocur• .. ,ed 'acquiro, 1 frDm his ·f2.tl,1er at 21, and which (along 

1,-ti.tli other pf.~1pcrty) 110 ,-rorlcod H:tth his sor1 .. \1":r;oI.d,. 
/ 



the latter built a house on part which is now occupied by his 

soiw.rated wi:fe arnl tho chi.ldr<:in living ·with her. Apparently 

it was undorstood this house would be surveyed off' into a 

seriarato lot, but that was never done and stricter subdivisional 

policies 1rnulcl. make it virtually impossibl·</ now. There was a 

loose CLrrang·Dment bet1-re<c)n father and son for sharin8' the farm 

income and ho says he received nothing- in 1977, and only (~ 1 ,Ir2J 

in 1')76. I11 1962 Arnold says the deceased bought 700 acres 

adjoini11G in his name to avoid any question of undue land 

aggrecatinn, and the price o.f 'i9, 700 is considered :Jy !;ho Trustee 

to be a debt still owing from hint to his father. That the 

is borne out by tho comments he mo.c1•? to o f.'f':i.cers o.f tl10 Publ:i.c 

Trustee, who kept comEwn, lably .f-uJ.l roco ;.0 ds of the instructions 

and discussions they had with tho deceased about hie; .iill and 

estate over a number of years. It seems. clear that he was 

disappointed in Arnold, and th.:.)r:'e are ro.ferenccs to his o.lcohol 

and other problems in these notes as well as in the restrained 

affidavit of his oi•m son James, whom the deceased believed was 

the only one of the family interested and capable enou.;-h to 

keep the farm going. The latter had boon (and still is) a 

helicopter pilot and makes a good income .from it 1 but he has 

also worked with his grandfather on the farm and since his death 

he has leased it from the estate and bought the stock etc. and 

is clearly mal-cing an effort to run it properly. IIe and his 

wife and infant daughter live in a house built on Arnold's 700 

acres. The latter, on his sporadic appearances (according to 

his son's affidavit) lives in a bach behind his mother's house 

and apart :from a car and the 700 acre bJ.o ck he has no assets. 

After a period of unemployment he now worl~s as a bushman. 

Counsel inform me the latest Government Valuation o:f th::i.t 700 

acre block is ~17,000. 

The Plaintiff lives in an old cottage on the :farm 

in which the deceased was born and does not want to move. She 

is obviously upset that after 57 years o:f marriae;e she has no 

capital - only the right to live in the cottago and receive the 

estate income, James pays the Trustee (~l~ 1 000 per annum rental 

on his yearly lease of' the farm ( wh:l.ch excludes her house and 

grounds), and i:f he still retains. tho property a.fter this 

action he intends a more stable arranc-oment, probahly at a 



J. 

higher rent. Al thouc-h not o bl ieod in I; orms of the \fill to do 

so, under the lease he also pays rates on her house and is 

oblieed to keep its Grounds tidy. ~!rs Sco·i:; t co:T1plains bitterly 

about his offhanded c:wsumption of owner:'lhip u.f tho .f,1.rm o.nd the 

way he treats her. IIo donios such conduci/ and says thc1.t s :Lnce 

her husband t s death shf) hci.s become very c:.u1tankorous, and the 

District Public Trustee also mentions d:ifficultics in dealing 

with her. James sairl he would be only tno ,:illinc; to 1:orl~ 

in partnership wi l;h his :father, ,\rnolcl, but he knows from 

experience that it ,,-ould 1)0 :Lmpossiblo. ..U. tl10uc;-l1 tI10 Court; 

has rosorvo.tions about accepting criticism of this nature 

:·,r:t,-:oon ,:1e1:1her,3 o C :1 f,Jnily disputing a \fill, the serlou:3 

o.Li.o.:;-atiuns Jamoi, mal(es against his father have not; boon 

ans,;erod, and indeed aro supported qy the cleceas ed t s own comments 

to the officers of the Public Trustee. 

Orders ·w,"'re made for service on Arnold for 

himself' and his three children under 20 and on No.ry Scott (the 

widow of' the deceased·, s son Phillip) .for herself' and her four 

in.fant children. Just be:fore the trial I o.ppointed Mr Orchard 

t;o represent Arnold's infant children at Hr Tucker's request, 

and in the short time avaiJ.able he has helped me with 

submissionsd Nobody olso apneared, so the only clo.imants :for 

:further provision were the Plaintiff, Arnold, and his three 

infant children represented by Mr Orchard. Mr Barker submitted 

that the deceased had :failed in his duty to his widow by not 

leaving her a capital sum sufficient for a new home, a car to 

provide independent transport and enough for her security and 

to meet any emergencies for the rest of' her li:fo. However, it 

was o.lso cloar from the Plaintiff''s affidavit tho.t her principal 

grievance was the preference shown to Jo.mes and that she wantei 

capital so she could leo.ve money to other members of the :fo.miJy 

whom she thought her husband had unjustly ignored. 

with Counsel that the estate is adequate to meet o.11 proper 

clo.ims and that Jo.mes, althoueh no doubt riehtly chosen by his 

grandfather as the one most liJ(ely to succeed with the farm, 

has no competing moral clo.im. But the Act does not exist to 

enable a Will to be remade to suit the wishes of beneficiaries; 

nor may the Cou:1.'t at second-hand exercise on behalf of a 

testator charitable intentions wh_ich he has seen fit to ignoro. 

There must be shown a need f'or maintenance and support in the 
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bro::i.cl sense embracinc moral and o tl1.lcal considerations as 1-;elJ. o.s 

economic; and also a failure by the doceased to meet his moral 

obl.igation to satisy those needs, assessed ~y reference to what 

a just and reasonable testator ·wottld have done in his situation 

at the date of death. His wife was then -78 and it must ha Vi? 

boon clear to him {as it no1, is to me from the affidavits) thaf; 

she 1,;,nts to spend the rest of her d:::i.ys 1ivina in the farm 

cottage. She seldom went out of the district during all her 

mo.rried life and o.ccordinrr to James• affidavit she does not 

c1ri V(J 111 I therefore do not; acce::it tl1::i.t she needs money f'or a 

new house or car as her Counsel submitted. She has received 

tJ1 is i::; 

to the a:C.Ci ';,•.,·j_;; .c'rom the District Public Trustee (,rhich I 

accept as correct) any problems she had over mone,y ,+em from hor 

own suspicions or inability to co-operate, and this also seems 

to be at the root of' her difficulties with James. Having 

regard to her age, her way of 1i:fe and pre,3ont intentions, I 

think the deceased acted quite properly in giving her a life 

interest, r.rhich will enable her to 

style to ·t·llli(~l·t sl10 lias al1-.ra:n3 bcer1 

continue in the chosen life-

accustor;10<1. However, I 

think: some capital should havo boon provided for emer{;oncies ancl 

as a form of security for any lon(s"thy illni~ss 0r other problems, 

and I increase the provision made for her by granting in 

addition a legacy of ~7,500. 

I no·w turn to Arnold's situation. An able-bodied 

son (he is now in his mid-fifties) usually exporiences some 

difficulty in persuading a Court that ho ho.s need for further 

maintenetnce or support. Tl10 ir:1presGior1 I hrtVC:) is of a drifter 

addicted to alcohol, which ::;ecms to be tLe rca:3on for his fo.ther 

by-passing him, :::i.nd for his son's conclusion that he could not 

work satis:Cactorily on the farm. 1'he deceased was obviously 

concerned to see property remain in t;he .family and, subject to the 

fulfilment of his moral obli,:sation, that wish should bo respected. 

Arnold claims a breach of that oblig:::i.t:lon by the failure to 

recognise his years of work on the farm in what his Counsel has 

described as a semi-feudal relationship with his -father. One 

stri!:es often onough in these co.ses a history of' an adult son 

who has stayed on the :farnlly :farm and ·orked f'or low wo.e;cs in 

the expectation he will succ od to th, )r(' perty. I find that 



uhile ono c::u1 ;:;ee tho out.line o±' such a picture hero, the 

criticisms voiced in ,J.:u.1,.}s I a.ffi(lQvi t supporting the 

doconr3ocl1s opinion o.f li.L3 son - sue-c;est tlu.b his omission :from 

tho '.[ill '.·:r,c, not due to c:>.price or l),).ss:i.nc;- .favouritism, but to 

:,. sett.Lad conclus.i.on that .\rnol<:l hnd .failoi·i°'h:i.s :father's 

IIe accepted ,:h,1.t ho was paid .for the 

Hork he did .f:'rorn the partnership 2..rrance1;1ont 1 and also ons-aged 

Eo ,;::tl:es no suc;gcstion in 

his a!'"'f"iduvit t;I1snt he c;;tcl;.rccl on hccause o.f ar1y prornisc or 

I11dccd, l;h.e otl10J::" oviclonco 

suc-,,;ests that :for a num1Jcr o.f yeo.rs be Core his death, ld.s f'athor 1 s 

'✓ L e1-r et bout hj_m must havo be()ll ·.:ell l;:r101-;n to .'c:c·1•.o .I. d. 

1:10ral claim; but whatever claims lte had, the d,:,c,:,.,i,,.1 rr.)gardcd 

them as satisfied by what he intended as a rrif't o C ,:;;rn 700 

acre block, now valued at some $17,000. The debt of' ii;9, 700 
never seems to have been mentioned by him, and I 1)elieve he 

regarded it as written off', and I order that there be a 

provision forgiving this debt accordingly. Obviously Arnold 

and James will have to come to some arrangement about either 

the purchase or lease of this property, and the cnri;)us housing· 

situation of their respective :families will havq/to bo sorted out. 

That unencumbered block gives Arnold an adequate 

capital security and having regard to all the circwnstances 

apparent from the other affidavits (which remain uncontradicted) 

I am unable to see that a wise and just :father in the cleceased 's 

position at his death would have done anything more. Indeed, 

he might well thin};: that any capital srnn would be promptly 

frittered away and, having ·regard to the provision I propose for 

Arnold's children, the deceased is in effect shouldering that 

responsibility on Arnolc'l's behal:f. There is nothing about 

maintenance in his affidavit, but his Counsel tells me he pays 

something to the Social '.-lel:fare Department. His separated wife 

and children receive a Domestic Purposes Dene:fit. Apart from 

the order I have made I see no justification for :further 

provision :for Arnold. 

I thinlc this is a case where the deceased owed a 

duty to Arnold t s minor children a~d possibly to those of' his 

dead son Phillip. No steps were to.ken on behalf' of the latter 

• 
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by their mother, and by tho time Col.JJE,ol ror tlhl immediate 

parties realised the po3ition it was too lei.to to have anyone 

appointed to represent them, without cau,;;i.ng rurther delays to 

the hearing of this application. How<c:Yer, :[ run not prepared to 

dispose of' it finally 1r.i. tl10ut some in:form,,. (ion and su:)missions 

on their behal:f. Thnir mother c;ee1T1s disintoros ted, so I will 

make an order at this late stae;o o.ppointing }Ir Orchard to 

represent them as iro11 (>)n the assrn~1ptlon t;h:1t 110 is '.,·iJ.ling to 

do so) and direct tho.t he submit o. report on their situation and 

needs. 

Oamaru a.gouts. He r:w.y also make written submissi.ons on their 

be',,Llr, an,.l ,~o .. 'Ye !;ilc,.1 ( tog-etl10r with copies of t 1
~_,) :·eport) 

on Cn1.:11r-;el repres,:;nl;:i.n;; t~10 other po.rtios, who will trHH\ ha·,e 

one month to subl!lit o.ny reply. Thereafter I wi11 rnQ.;;:," ;J.. final 

order in respect of the grandchildren. I ho.Ye in mind an 

appropriate cla.ss fund. Counsel may also indicate 

appropriate allowance f'or costs to be met from tho estate. 

/. 
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