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JUDGMENT OF CASEY J,

This application by Mrs Shearing involwved

principally a

together with

farm property countaining the mabrimonial home,

stock and plant, the assets of a contracting

business and other property owned by Mr Shearing.,

They were

married in June 1960 and divorced in 1977 after separating in
197h, so I am dealing with a marriage partnership of fourteen
yvears, during which they had six children and lMrs Shearing also
had four miscarriages, In 1957, when he was in his early
twenties, Mr Shearing entered into a farming partnership with
his grandfather who had sold him the "home" block of some 88
hectares at Waipango, next to the "back" block which he retained,
together with a one~third interest in the livestock, On the
land sold was the house which subsequently became the family
home, plus all the other farm buildings, The special
valuation price of the land was 527,920 but My Shearing paild
only #18,120, the rest being gifted, He assumed liability
under an existing mortgage and gave back a mortgage to his
grandfather for the balance at 3% interest, The figures are

as followss-

Value of land 27,920,00
Value of one-third interest in live-
stock e, 8l
Provided by T ~
GifE 12,925,84
Mortgage liablillity assumed 5,000,00
Mortenge to grandfather ' 1Th, 462,00
ges g 7 §32,387.84
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At the time of their marriage in 1960 Mr Shearing
owned this farm and the interest in the stock, plus some other
assets which I detall later, They lived first of all in the
homestead with his grandfather, with whom his wife quarrelled,
s0 afiter about a vear they moved to rented "accommodation, wviere

thev staved for three years, and then returned to the larm house
3 ]

in 19635, Mr Shearing worked on the farm in fulfilment of his
partnership obligations, e claims that becaouse of his wifels

attitude to his grandfather, the latter changed his mindgd aboutd
making a gift of the balance owing under his morbgage, Theilr

nartnershin was dissolved in 10673 and arrvears of interest were
1 : ¥

-

hdeh was oxtonded to 5 Julwv 196

3

3 with

G6HG with a fresh leoan for

vepaid in

e

also given

another moritgagor, and a nox

to secure seasonal finance,

The grandfather transferred the baclk block to
Mr Shearing's brother, who sold it to him in 1969 for {23,000,
and thereafter the two properties were farmed by him as one unit,
To finance this he raised a mortgage over that block for 315,300
and obtained a second morigage from the State Advances
Corporation for 114,300 over both blocks, which included 33,600
for 800 extra swes, The bank'!s third mortgage was also
extended to them both to secure an overdraft limit of $10,000
for seasonal finance, Tn 1971 the first mortgage had been
reduced to $12,000 and was renewed to 1976, and in 1972/73 lr
and Mrs Shearing spent some $13,000 upgrading their home, for
which a further advance of $3,000 was obtained from the
Sorporation, and the rest paid from income, Mr Shearing also
operated a contracting business, Apart from the farming assets
acquired from his grandfather, he owned at the beginning of
their marriage 9 cattle, a truck, a car and a hay baler, His
wife said she gave him $1,300 from money she had saved before
marriage to help him buy his first bulldozer, but he disputes
this and says she had no savings at all, and contributed only
$100 towards the bulldozer from proceeds of a 1ife policy,
which he repaid her, Mrs Shearing details other financial
contributions she made to the marriage out of reburns for plgs
which she railsed, lamb recelpts and the proceeds of a paddock
of grain,. She received no other income apart from the family

benefit, and all this money went into family and household
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expenses, and towdrds the removations and a new car, When she
left in January 1974 she had only $917 in her bank account and
says she spent this on a washing machine and other household
appliances, I think these items should be treated as matrimonial
property by virtue of 5.9(@) and in the ciycumsﬁances of this

case I think it would be proper to fix their value at that figure

as at the date of separation. There is no evidence of thelir
current value. They will be brought into the calculations at
$917.

Mr Shearing says that much of the income she

claims to have earned from work on the farm was really the
result of tax-saving arrangements to spread normal Darming
receipts, and although he agrees that she did look after pigs,
he disputes the annual income was anything like 3$400-3500,
There was no cross-examination to help me decide where the
truth lies in these matters, as well as in the disputed question
of Mrs Shearing's contribution through other farm work, She
maintains that her hqsband's contracting business took him away
an average of six days a week from early morning to late at
night, and that in effect the daily running of the farm fell on
her shoulders in the following ways. She helped in the
shearing shed as well as looking after the gang, but her

husband assisted with early lambing and did the crutching, and

also maintenance and heavy work (such as fencing and ditching)
on Sundays or when it was too wet for contracting. She says
he continued to work as a full time contractor even after the
back block was acquired in 1969, though he occasionally used to
hire casual labour. She also assisted at times with tractor
work, In the year or so before she left, Mr Shearing hired a
land-girl to help with lambing. On two or three occasions he
engaged someone to cook meals at shearing time so that his wife
could help full-time in the shed. She also details other
routine farm work - drenching, haymaking, dipping etc. - at
which she assisted, except for the five months she was confined
to bed during her pregnancy with Euan, To complete the recital
she says that her husband, except for that period, and while she
was in hospital, gave no help at all in the house or with the

. children. The youngest child needed a special diet of goat's
milk and she k?pt and milked goats for two years to provide it.

She also handled the book work for the farm,




all these allegations ave disputed in iy

Wear]
Shearing?s affidavit, e concedes that she did the usual work
expected of a farmer's wife over those yeaxrs, but says thalb her
claims are greatly exaggeraited, During the early days of

ke

marriage until they went to live in the refited house

Tfarmy bhen his contracting -

rly btough for both of us'" for the next

away for long periodsq ﬁowever, the parinershin

wife were also mentioned in the

of opporbtunity
to pay boo much regard to these criticisms.

them are the familiar and ﬁqmufqlly expected comzentb of
o mother loyally siding with her son in a distressing family
situation, Undernenth it all T suspect she got on well enough
her daughber~inilaw, and many of the domestic shortcomings

notes, even if true, were minor and consistent with the busy

farm, home and a growing family,

Mr Savage points to the dmprobability of lrs
Shearing doing all she claimed during the ten years she was
having the family between 1961 and 1971, with four miscarriages
as well, hen only the home block was owned, the farm ran
about 1,000 sheep; after the back block was added in 1669 the
number increased to around 2,300, He also pointed to bulldozer
hours worked and returns from contracting - about one~third of
the farm revenue over the years 1971-197k ~ as supporting My
Shearingts claim that he never worked full time on this, and

was always on hand for the regular farm work; and that much of
the assistance his wife gave was 1little more than token, with
ample help being engaged when it was needed, lle also pointed
to the holidays she had taken in later years, whereas Mr Shearing

had taken little or no time off,

As din so many of these cases, I suspect the truth
lies somewhere bebween, T have no doubt that both parties
started thelr marriange deve “ed to the ambition of bullding up

ttle some of thelr children on the

a solid farm ownership to
Yand and carry on Mr Shearingts family traditlon, I am also
#
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satisfied that both worked wery hard in their own respective
spheres, and in the early vears pariicularly they went without

a lot Lo achieve their purpose, It is a magtter for regret that

those early hopes have ended lilke this, and there may be some

force in My Orvchardl!s comment that the drive to work so haprd -~

articulariv on Mr Shesring!s pardt - may have stunted their

p o L & J

personal and domestic relationshivp, Looking ot the whole of

he evidence in the affidavits, T am satisfied that Mrs Shearing's

contribution over the fourteen years has been impressive, and I

cncountered from a noirmal

dex

thinlk cons bly more bhan that

farmer?!s wife, who does not have to cope with hewr husband?!s

EXCH I

major business, and the

There was disagreement about the matrimonial
property available for division, The back block zoquired
during the marriage presented no problems, nor did the inﬁuranog
policies, and the parties are agreed on fhe inclusion of a
Commercial Union policy omitted by mistake from My Shearing's
1ist, and that they are to be assessed at the most recent

surrender values on file, Family chattels and their valuation

are also agreed, Mr Shearing claims the home block, owned
him before marriage, as separate property, while My Orchard

submits it is to be treated as matrimonial property by viritue

of 5,9(6) of the Act, which reads:-

"Subject to section 10 of this Act, any separate
property which is or any proceeds of any disposition
of, or any increase in the value of, or any income
or gains derived from, separate property, which are,
with the express or implied consent of the spouse
owning, receiving, or entitled to them, used for the
acquisition or improvement of, or to increase the
value of, or the amount of any interest of either
the husband or the wife in, any property referred
to in section 8 of this Act shall be matrimonial
property."”

His argument rests on the fact that this property,
acquired from his grandfather about 1957, was mortgaged to ralse
some of the finance needed for Mr Shearing to buy the back block
from his brother after marriage, and, I might add, to increase
the bank'!s seasonal advances for the running of the farm,
Thereafter the two properitiss were farmed as one unit, and the
farm income (undoubtedly m brimonial propar%y? partially

derived from work on this block, was used for family Living

»
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and dimprovements aml to pay off the mortgages on the two

properties, T was referred to Baddeley v, Daddeley 1 MPC 10,

which was the only case Counsel have discovgred where b.,(w)

was applied in a similaxr way, There the husband's interest in

s {and therefore

a farming partnership entered into before marriag
prima facie separate sroperty) was treabed by linhon J, as
matrimonial proverty pursuant to 5.9(6) because "income or galns
therefrom had been used for the acguisition of" a farm properby
during the marriage and before separation, The learned Judge
did not discuss the auestion in any deitnill beyond bhe words I
have quoted, Prom the facts mentioned in the Jjudgment, it

rate property

the dincome cearned from it.

aenuisition of

1t income would become matrimoninl property under the

conditions of s,9{(6), but it does nut follow that:the
classification of the property Lfrom whlch it was oarned must be
altered, unless it can be said that the partnorship interest
was thereby "used” for the acquisition of the farm, Mr Bavage
referred to my own debision of Maw v, Maw 2 MPC 162 where
senarate Tarm property used as security bto acquire matrimonial
property was still treated as separate, bubt the point in issue
here was never raised, because Counsel accepted it remained

separate properity,

Mr Pisher has grappled with 5,9(6) in his work
"The Matrimonial Property Act 1976%", and decided it is largely
redundant, most of its provisions being already provided for
in other parts of the Act, e felt it might be interpreted
as simply affording an added protection for separate property
by its insistence on the express or implied consent of the
owner (ibid, p, 80}. In Reid v, Reid (1979) 1 NZLR 572 the

Court of Appeal emphasised that the words used in 5.8(9) of the

Act were to be given their plain and ordinary meaning, unaffected
by concepts which had previously been accepted as appropriate

in determining property rights between spouses, The judgment

of Woodhouse J, in particular strongly emphasises the concept

of equal sharing, as a radical departure Ffrom the conventional
structure of those rights, I bear this in mind in my approach
to 5,9(6), which was also discussed in a general way in that

case., At p, 608 Richardson J, made the following obsevrvationst-




T

he legilsliative pattern seems to be covefully
Led and the exceptions to the applicabion of
21l property acoquired after the mavriag
ely lisbted,  Sections 8{e), 9(3), 9(6),
2} have one important feature in
ase bhere 1s some pnr&xcmlnr
during the mavringe
cient to atdract

@

e
T o

S

o

ng regime, R
qu;nxiann of T Ey out of thot pro;
5,9(e); the actions of the other spouse or

Ulicatlon of

the use of that property,
r the nrovor

Qo 101 Comatrimonial oroperty w
tho intermingling with matrimonial Q?Opéfﬁv QF
nroperty acquired by succession or
a beneficiary under a by Eh
a third person undex 5,10(1}; and the

benefit of both spouses of property ccoulred

one spouse by.gift from the other under s,10(2),"

7
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He went on to say at 1,44 of 5,9(6):~

"Any separate property -~ and that may include
pre-nuptial property, property acquired while the
spouses are living apart, property acguired from
post-separation earnings and, subject to 0.10,
property acguired by succession or survivorship
or as a beneficiary under a btrust or giflt - which,
with the express or implied comnsent of the spouse
owvning the property, is used for the acquisition of
any property referred to in s,8, becomes
matrimonial property.,"

These words are very wide and can convey the
notion of any purposeful dealing with the separate property to
achieve the acquisition of s.,8 property, The primary meaning
given to "use" in Funk and Yagnall is "To employ for the
accomplishment of a purpose” and in a broad sense that is
what Mr Shearing did with the home blocl, when he mortgaged it
to raise money to buy the other land from his brother,

However, if the opening words of this section dealing with any
use of separate property are to be reand in this way, the
references which follow to alternative methods of acguisition
etc, having their source in separate properiy would seem

largely unnecessary, If a husband decided to apply income from
his separate property to improve the Ffamily home, this would in
the broad sense of the word be a "use! of the property for that

purpeose and gualify it (angd automaticwlly the dncome galned
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rherefrom) as matrimonial. This may be the approach

it seems to me with respect that s.9(6).makes a distinction
hetween the use of separate property as such, and the use

of proceeds of its disposition and incdme or gains derived
from it:; it follows that the latter transactions are not to
be treated as "uses" of the property itself for the purposes
which thev have achieved. Notwithstanding the new and

much broader approach to matrimonial property questions
reouired by the Act, there seems a certain lack of logic

in accepting that a spouse may retaln separate property,

so long as he or she refrains from purposely

henefit derived from it to matrimonial or

family advantage. And I find it hard to accept, for
example, that a temporary loan of $5,000 raised on separate
property worth $50,000 to buy a family car automatically
renders that property matrimonial. It seems more
consistent with the purpose of s.9(6) and the recognition
of separate propérty contained in the Act to read "use" in
the sense of the direct employment of the property or asset
itself for the accguisition, improvement etc. of the
matrimonial property. Indeed, this is normally how

income, gains or proceeds of disposition would be involved.

Such an approach preserves the independence of each of
these alternative transactions which the section seems to
recognise. I am therefore led to accept Mr Savage's
proposition that what was used to acquire the back block

in terms of s.9(6) was not the home block itself, but the
proceeds of its disposition by way of mortgage. Only
those proceeds became -matrimonial property hy virtue of that
use, and the same reasoning applies to the additional bank
accommodation from the third mortgage used to finance stock
purchases and other farming needs - which, of course, are
matrimonial property by virtue of s.8(e). I therefore

find that the home block remains separate property.

The matrimonial home on this block is a
"homestead" so that an equal allowance in a sum of money
equal to the equity therein must be made to Mrs Shearing.
The Valuer General has determined its value under $.12(2)
as $40,000. Although Mr Savage queries this figure, in

#
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he absence of any appneal or other evidence establishing

it was wrong, I accept it. The debt to be deducted to
arrive at the cquity for division is the balance of $2,167
owing to the Rural Bank on the loan of $3,000 for
improvemants. Mr Savage suggested £hat some part of the
secured debts over the whole block be apnortioned to the
homestead land, but in view of the division I have made and
the verv small amount that would be involved, I do not

think such an exercise is called for.

The balance of matrimonial property to be

he back block: live and daend

divided under s5.15 comprises

caring's

stock and plant, some investments, the assets

contracting business and life insurance polici . Tach

party contended for unegual division on the grounds that
their respective contributions had ¢learly been greater

than the other. As Counsel conceded, Reid v. Reid and

other recently reported decisions of the Court of Appeal
have strongly affirmed the Act's recognition of equal
contributions to the marriage partnership, which lasted
some fourteen years in this case. I have outlined their
history of hard work and early deprivation in order to
achieve the major gaol of their partnership - the chance
for some of their children to follow them onto the land.
Even taking into account his work and assets brought into
the marriage, in my view Mrs Shearing's contributions have
been the equal of her husbands over that period and an

equal division is called for.

The next question is the date and method of
valuation. I see no reason to depart from the date of
hearing for the land and buildings. Mr Savage told me
that the valuer had placed $97,700 on the back block,
although his affidavit does not deal with them separately.

I accept this as appropriate, and he concedes that the
secured debt of $7,500 for farming improvements to the

home block and $1,000 suspensory loan can be ignored,

The balance of the loan for house improvements is chargeable
only to that "homestead"” value. In the absence of any

submissions, I think the balance of the secured term
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liabilities shown in the last accounts should be broadly
apportioned to each block according to their respective
values: Mr Halstead assessed the total (excluding home-
stead) at $249,500. A reasonable division of the
appropriate secured term liabilities on this basis would
be 3/10ths to the back block.

Mr Orchard submitted that the numbers and value
of livestock should be assessed as at the date of hearing,

and current debts and outstanding credits should be

ascertained and assessed at that date also. Mr Smith has

a waluation of stock, chattels and plant as at 26

June 1978 which he reassessed as at 24 August 1979. The
number of shesp has been about the same (around 2.300) over
the period since the separation in 1974, but. thnoxe has been
sm imcrease in value - now $57,330 as against $30,300.j

T think Mr Orchard has a point when’he says the stock should
be treated as capital stock-in-trade as in any ongoing
business, and while it is true that its maintenance - and
perhaps some increase in value - is due to Mr Shearing's
work and judgment, he has been paid for it from the income
produced. tluch of the rise can be attributed to market
increases and inflation. On the other hand, Mr Savage
said it would be unjust for Mrs Shearing to receive the
benefit of his work and care for the stock over these years.

McMullin J. recognised this in Tickle v. Tickle 2 MPC 195

when he fixed the date ofiseparation as the time for valuing
the stock and directed the husband (who remained on the
farm) should have the increase in numbers and value. k
Here there has been no increase in number, and in the
absence of evidence that Mr Shearing has done anything

more than the normal work of a good farmer, I see no reason
to depart from the usual rule of a hearing-date valuation,
so that she gets the benefit of the market increase on her
share in the stock, of which Mr Shearing has had the free
use. The numbers and value can be accepted at Mr Smith's
amended figure for 24 August 1979. While Mr Orchard was
no doubt theoretically correct in much of what he said
about the way the debts and credits should be calculated,

I think the most convenient and just method here is to

adopt their values at the end of the last financial year

#

B
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{30 June 1979) - appearing in the annual accounts. This

is near enough to the date of the amended stock and

plant valuations to be still relevant., By virtue of

5.9(6) the value of the improvements made to the matrimonial
property by Mr Shearing after separation becomes matrimonial
property and I have taken this into account in fixing
contributions. Similarly the 1life policy premiums he has
paid during that period are matrimonial propertyv. S50 far
as the childrens' policies are concerned, the parties are
agreed that these remain in force for their benefit, so

here is no practical problem about division, and as

regquested I make an order vesting tham os tenants in

common in egual shares. T do not have full dotalls of

the premiums Mr Shearing has paid since separation on other
policies, except to note from the Company's letter annexed
to his affidavit that there are arrears on one. In any
calculation of the amount due to Mrs Shearing, the approach
taken by Ongley J. to post-separation premiums in Allum v.

Allum 2 MPC 2 appealsto me.

Mr Shearing bought a lot of vlant and equipmant
after the separation, which has been listed in an appendix
to Mr Smith's joint affidavit. The total figure for
piant which I accept as at the date of hearing is $24,285,
of which $17,850 represented the value of items purchased
after separation. This includes a crawler tractor costing
$22,000 in 1975, used in his contracting business. This
would leave $6,435 as the value of plant which seems
undoubtedly matrimonial property. Mr Orchard submitted
that I should use my discretion under s.9(4) and treat all
the post-separation acguisitions as matrimonial property.
He points to the fact that some of the old plant has been
sold or traded in to acquire it and there is no evidence of
what it realised. However, Mr Smith did submit an
inventory and valuation of plant on hand at the date of
separation, which came to $5,035,. Much of it was well
used and of little value. The amount is near enough to
present values and I cannot see that Mrs Shearing is
suffering any injustice by accepting the latter figure of
56,435, Mr Shéaring borrowed $8,000 from his mother to
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help buy the tractor, and the balance of this should be
regarded as solely his liability in respect of that

separate property.

When I turn to the situation with current
assets and liabilities, I see a substantial increase in
net indebtedness since the separation. Again taking the
figures from the respective accounts exhibited to Mr
Shearing's affidavit in 1974 the bank overdraft plus

unpresented chegues came o some $9,500, representing

almost the whole indebtedness. Against this was a No. 2
scoount credit of $5,800 (I am using round figures) and
other small it ieaving a net indebtedness at 30 June 1974
of some $3,500. There were no entries corresponding to

accounts receivable and accounts payable, which appear in
the 1979 bhalance sheet. In that, the bank overdraft had
increased to nearly $15,000 (including a new item marked
"bulldozing a/c”) and other small amounts took the figures
{including accounts pavable) to over $16,000. Current
assets consisted virtually of accounts receivable ($10,000).
So the current bank indebtedness had increased by some
512,500 during the separation. Mr Orchard subnitted that
it would be fair to balance this indebtedness against all
current assets in respect of which it could be charged

so that only the net overall debt would be taken into
account in dividing the property. I have gone some way
towards meeting his criticism by leaving accounts
receivable and accounts payable out of my calculations:
the former at $10,000 seems only an estimate and they must
both relate to items which would prima facie be separate
property. I also think the bank overdraft in the
"bulldozer account" should be left out of the calculations.
There is nothing in the 1974 balance sheet corresponding
with this, and I see no reason to associate it with any
plant in which Mrs Shearing might have an interest.
However I think the balance of the current indebtedness
amounting to $12,500 can fairly be deducted from the

total value of the farm plant and stock before division,
as having been incurred for farm maintenance and running

exXpenses, Mrs Shearing is getting the menefit of price

rises for the stock and must expect to neet a corresponding
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rise in the finance normally required to operate the
business. In addition there are investments itemised in
the 1974 balance sheet totalling $1,625. A similar entry
in the 1979 account shows the same items valued at $1,897.
In tha absance of any submissions to the contrary I assume

they are still matrimonial property.

I summarise my conclusions in the following

EVERS
T. DBalance Matrinmonial Property Value
(a)} Back nlock 97,700
(b) Livestock 57,330
{c¢) Plant 6,435
{(d) Investments 1,897
163,362
Less Liabilities:
Mortgages and term liabilities
($37,371 less suspensory loan
and balance due to Mrs Shearing
Senior $7,545) - $29,826
Three tenths 8,948
Current liabilities 12,500 21,448
141,514
(e) Mr Shearing's Life Policies
surrender Value $5,563.55
Plus Policy 180302 to be ascertained
Less Premiums paid by Mr
Shearing since separation to be ascertained
(f) Mrs Shearing's property 937
ITI. Homestead Allowance
Government Valuation $40,000 less
balance mortgage raised for
improvenents $2,167 37,883
IIT. Family Chattels 785

All these are to be divided equally.

After calculating the balance due to Mrs
Shearing there must be deducted from her share what I

presumé will be 50% of the sum of $397.74, being the




proceeds of a policy paid to her, and which I take to
have been matrimonial property. I may be mistaken on
this however, as I was not sure of the circumstances of
this payment. Counsel are agreed that the further sum
of $2,000 has bheen paid on account of.her share and must
also be deducted. As suggested, I will not make any
formal orders at this stage, leaving it to the parties to
settle the details and method of payment. They may
submit a draft order for approval, and leave 1is reserved
for either to apply for such further orders or directions
as may be necessary to give effect to this judgment, or

to correct any omissions or errors in the assessment of

V. I make no order as to costs as I think it
appropriate that each party should bear their own.

Solicitors:

A.D., Orchard, Westport, for Applicant
Watson & Savage, Invercargill, for Respondent






