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JUDGMENT OF GREIG J.

The two children who are the subject of this
matter were born on 6 June 1968 and 31 July 1969. They are
not the natural children of either the pafties but were*
"adopted" in accordance with Maori custom by the respondent
Susaﬁ Tahi Sinnott, From the additibnai evidence which was
given before me it appears that although there was no formal
arrangement it was understood that the nétural parents gave
up the children to the‘respondent and she had the responsi-
bility ofllooking after them except that help may be sought
from the natuxgl parents and their family if required. To
intents and pufposes howavgr, the children remain the
respondent's children and there can‘be no éuestion that at

all relevant times she was the foster mother of those childr

all

en.



The appellant and respondent were married on
6 August 1971. Before the marriage the respondent assumed
that the children would come to the marriage but before the ‘
. marriage actually took place the appellant made it clear that

he did not wish to have the children and they were looked after |

by someone else.

In October 1971 the appellant and respondent went
to Australia but by .the middle of 1972 the respondent was
pining for‘thé children and she returned fo New Zealand and then
went back to Australia with the two children. The appellant,
respondent and the two children stayed fogether and the two
. children assumed the surname of Sinnott as a matter of

convenience. The respondent returned to New Zealand with the

children in May 1973 and in July 1973 the appellant then
returned to New Zealand. It appears that from July 1973
until September 1973 the appellant, respondent and the two

children stayed together.

In September 1973 the appellant left for
Wanganui leaving the respondent and the two children. It
- seems that- the marriage‘relationship had at this stage
detériorated and indeed in March 1974 the respondent applied

for separation and non-molestation orders stating in that

application "there is no child of the family as defined in the
Domestic Proceedings Act 1968 who is affected by the

application".

In August 1974 there was a reconciliation and
from then until April 1975 the appellant, respondent and the
two children étayed together in the home in Wanganui which the
husband had purchased. While they were living togethef in

Wanganui there seems to have been a relapse in the marriage



relationship and applications were made in December 1974

by the respondent for past and future maintenance for herself
only and for exclusive possession of the matrimonial home.
The appellant in a notice of defence on 3 February 1975
mentioned -the difficulties which had occurred over the two
children and stated "the children have never been adopted by
us but have lived with us for about two years. During this

.

time I have helped to pay for their upkeep and generally

maintained them."

In July 1975 the respondent made application for
maintenance orders in respect of the children and it is that

application which finally came on for hearing in April 1978,

the decision upon which is the subject matter of these appeals.

In December 1975 the parties entered into a
formal separation agreemeﬁt which recorded the date of
separation as 7 April 1975, gave the reépondent the right

- to occupation of the matrimonial home until 31 January 1977,
made no provision for maintenance and provided that the
respondent should have custody of the two éhildren. Thé
appellant was to pay all outgoings on the matrimonial home

and it seems that he by that intended to provide a home for

the respondent and for the two children.

: The.appellanﬁ petitioned for divorce and the
marriage has since been dissolved. In that petition the
children are referred to but it was explained to me that
that was done because of the particular provisions in the
Matrimonial Pfoceedings Ac£ and that as a result it was
thought proper to include a reference to the children. .I do
not think that that matter should be taken into account against

the appellant.



In the decision on the application for
maintenance for the ‘two children the\Learned Magistrate
(es—he—then—was) found that the children were members of the
family of both parties immediately before the separation
of the appellant and husband, decided that it was reasonable
that a méihtenance order should be made against the
appellant and made orders that he pay in respect of maintenanée
of each of the children the sum of $5,89 per week, such
maintenance orders to expire on 30 October 1978 unless the
respondent éhowed cause prior to that date why they should be
extended. The purpose of that part of the order was to
ensure that the respondent should take all possible Steps
either to place the children with their natural parents
or one or other of them, or to obtain maintenance payments
from the natural parents, or to take such aétion as she could

to provide properly for the children on her own.

The appellant appeals against the order of
‘maintenance and the respondent cross-appeals against that
part of the order which requires her to take the other steps

I have mentioned or in limiting the date of the order.

4 By the terms bf 5/35 (3}‘of the Domestic
Proceedings Act 1968 relevant to this caée the court has
jurisdiction to make a maintenance order in respect of'a child
agaiﬁst the foster parent.of any child on the application of
the other foster parent asif the first mentioned foster
parent were the father or mother of the child in any case
where the child‘is a member of the family immediately beforg
the separation (in this case) of the appellaﬁt and réspondent.
That section also makes provision for maintenance orders
against step parents but there is no real difficulty in.

regard to step parents because that relationship is an



5.

objective one which depends on the status ofAmarriage: {\See

Sample Y/'Samplel§97g) 1 NZLR 584 and Lineham v/ Lineham

[?97{}1 NZLR 6867%. The positioﬁ of foster parentage is

however another matter. It does not depend on any objective
status such as marriage. There is no assistance in the Act

as to the meaning of a foster parent and there is no New Zealand

case which-assists in the meaning.

The questions that have to be decided are firstly
whether the appellant Was a foster father to these children,
it being obvious that the respondent is a foster mother,
and then whether the children were members: of the family
immediately before the separétion. In the end these two
questions are the same because it seems to me that membership
of the family in such a situation as this involves foster
parentage and vice versa. This is so in this case because
there is no suggestion that there was any revocation of the
position or status of the children in the family immediately
before the date of separation. I assume that the status of
being a member of the family is revocable, at least in the case
of a foster child, so that there could be cases wheré there was a
foster’parent.but the children were not members of the family
at the ielevant time. This does not, as I have said, COﬁe into

issue in this case.

«
The'recognisedAdictionary meaning of a foster
pareﬁt is one who has a specified relationship to a child
but not by blood. The Oxford dictionaries indicate that
in former times and perhaps particularly in the Scottish
dialect the term included a wet nurse and her husband. It
is in efféct, someone who takes the place of the father or
‘mother and who acts as a father or mother in the upbringing
and maintenance of the child. It is not enough in my
view, to make a person a foster father, that he should

merely be the husband of the foster mother,




It was argued that the/principles declared in

Snow V. SnowE97lj3 All E{R} 83%}'applied and that it was
necessary to show that there had been a substantive and
unconditional acceptance of the children by the appellant before
it could be said either that he was a foster father or that the
children were members of the family. That case and the

~principles there set out depend upon the particular provisions

of the United Kingdom étatute which expresses the requirement

that the child must be accepted as one of the family.

. Our %tatute does not contain any such requirement

and as a result there is a relevant distinction and I find

therefore that the principles in Snow v/ Snow are of little, if

any, help in this case. The distinction I have referred to
has been noted by Cooke J. in Wy vy Wf{}Q?%} 2 NZLR 4542
» '

Having said that, neither the condition of
step parentage nor the status of being a member of a family can
be decided entirely objectively. Both require'some,at least
implicitsacceptance which can be shown from words or conduct.
The fact that a child is included in a family and receives
some care, maintenance, affection, discipline or any bther
.things which normally form part of family life may indicate
avfostering'or membership of the family. Thé fact that
there may have been a rejection or refusal to receive the
children or tb give them any parental attention at one time
will not be conclusiveAas to the situation at another time.
It is import;nt too to remember that it is not necessary that
the foster parent should provide the loving care and attention
that an ideal parent miéht. All families‘are different and
the quality of membership of a family may and does vary

from family to family.



As I have noted there were three periods during
which the children lived with the appellant and respondent. é
Each of these periods-was relatively short but the marriage g
itself was short. It seems clear that in each of these
periods the appellant made some contributions in money towards
the maintenance of the four persons. In Australia that
appears to have been a rather separéte provision but it wa§

nonetheless a general provision to the household.

1N

In Wanganui, which is the important period in my
view, some maintenance was péid for hogsehold expenses and he
certainly provided a home for the respondent and the two
children. He has himself recorded that he paid maintenance
and helped to pay for their upkeep. It does seem that at
least in Australia and in Wanganui the appellant acted to some '
extent as a father, allowed them to use his.name and was
treated by the children as a father. The situation in
Australia‘may well have been forced on the appellant by the
return of the respondent with the children and in Wanganui the
appellant may have felt obliged to acquiesce in the return of
the children for the purpose of reconciliation. Nonetheless
it seems to me that there was, especially in Wanganui, an implicit
accepﬁance of the children and that he was at least then a
foster father and that the children were then members of the
family. =~ There is néthing to show any attempt to revoke
éither of those conditions immediately before separation
and indeed to the contrary is fhe provision in the separatioﬁ
agreement for the mainﬁenance and upkeep of the matrimonial'
home for the respondent and her children. In my view the‘
appeliant was the foster father of both of the children and

they were members of the family immediately before separation.



The next question is whether the\iearned
Magistrate (as~he-%he%—was) was correct in making an order
for maintenance on the ground that it was reasonable to do so.
Although I agree that the appellant was a foster father he was
that for only a short period or periods and was a somewhat
unwilling foster father. He certainly is no longer a foster
father and has now no connection or association with these
children. 1is. contribution in respect of the care of these
children is ver&lsmall and, as a short term and unwilling foster
father, his responsibility in the particular circumstances
towards these children is siight. It is also relevant I think
that the respondent has only latterly sought ﬁaintenance for
these children against ﬁhe appellant and for whatever reason,
the proceedings have taken a long time to come to hearing and

indeed to appeal.

The respondent because of the Maori custom under
which she has adopted the children is unwilling to seek any
maintenance from the natural parents of the children but that
is not a matter which is recogniéed under our legislation.

I agree with the\Bearned Magistréte r&&%%%ﬁ%&#k%%ﬁﬁ that‘
that consideration is not a valid one. The potentiél legal
respoﬁsibility of the natural péréﬁts is a further relevant
consideration in this matter, as is the fact in any event,
that the respondenﬁ for the greatef part.of‘her.fostering of

these children has maintained them on her own.

In my view the\Learned Magistrate did not give
proper weight to all these considerations and he was in error
in finéing that it Qas reasonabie thatAan order should
be made against the appellant even though in the'limited terms

that he decided.



In the circumstances of this case it is not
reasonable that an order should be made against him and I
will alldw his appeal and order that the orders of
maintenance and costs made in the decision of June 1978 be
vacated. The cross-appeal is consequentially dismissed.

&
I make no order as to costs.

WAV
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