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The matrimonial home

. Bhertly after the hesring on 16 Hey 1980,
the parties agrsed that the ersitvhile mabrimoniszl homs
he vested in the respondent subiecht to his paving the
applicant $18.483.00 which, it was asgreed, was half of
the nett value thereof. An ovder in that behalf has
already basn szealed and, so I am informed by counsel,
the respondent has pald the appilcant that awount.

The Tamily chattels

In hey initial affidavit the applicant
allowed that at the £ime she left the matrimonial home

*

she took four kitchen chairs. Phe defendant has averrsd

that, in addition, she took with her uvtensils, orockery,



glasges and bedding. Both parties were cross-examined
on their affidavits but no attempt waes made to advancs
the resolution of this conflict of evidence. I hold it
proved that she took only the four chairs upon which
arbitrerily, I place a value of 540,

The chattels left in the home were valued

at $2284. That valuation has been accepted by both., I
declare the four chalrs the property of the applicant
and the chattels in the home the property of the reg-
pondent. Az the parties agreed to share egually the
matrimonial home, these chattels mast also be so shared.
The foregoing orders are subject to the respondent
allowing in account or paying the applicant 51122,

At the time of separation, the respondent
owned a commercial property situate at 568 Winchester
Street, Levin. With the concurvence of the applicant
the property hasg been sold and the proceeds invested
pending the ogiving of this judogment. The nett proceeds
of the sale were $22027.89, It is agreed that this
property was matrimonial property. Other matrimonial
propaerty of the respondent and the agreed worth or
guantum of the same ayre

Investments £ 17.490.00
Horthern Building Soclety

sharaes 2:594,00
Savings accouwnbs 1, 715.00

£ 2L,859.90
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It is agreed that the following items of
property of the wife are matrimpnial property. Thelr
gtated worth is also agread upon.

Pogt Office Savings Bank 2664.7%
Cl,Le Life Policy TO0 .00
Northern Building Soclety sharves 3362.00
Bonus Bonds 500.00

$ TR26.7%

poa it s e S b

Other property owned by the wife s ¢

House property - 97 Manawabu
Strest, Palmerston Workh
purchased on 21 Hovember

1878 for & 35,000.00
Twe flat property, Hew
Plymouth - Value nob
dimclosed

Mortgage from Futhy, the
principal swn owing
thersunder at date of
separation being & 16,500.00

The latter two items of property were acoulred
by succession from the sstate of William Henyy Brown, to
which reference will again be made later in this Judgment.
Section 10 applies. They were sepavate properbty.



The Manawatu Street property was acgulred
after the parties separated. It was financed by the
borrowing of $20,000 and by the raising by way of sub-
mortgage of the Kmﬁhykmwx%gag@ the-gam of $106,000. The
balance of $7000 ceme Frowm distributions from the estate
of Brown made in August and Qobobsy 1978, It is the
separate properiy of the applicant s 9{4). Mr Walshaw
submitted that 1t was just in the clroumstances thet the
property should be treated as matyimonial property. He
did not offer any reason why I should so do. I myself do
not ses any and I decline the reguest.

When the parties separated the applicant
ownad a Cortina 2000 wmobtorear and the defendant a wan.
The applicant in her flrst affidavit stated that the valus
of both vehlcles was $1600. %he defendant has not taken
issue with that. There was no suggestion from either
party that these wvehicles were nob used wholly or princi-
pally for family purposes. The respondent allowed that
he had sold his van sinece the separation and that he had
purchased a cay for which he paild "about four and a half
thousand”. When taxed as to the source of the monevs he
said :

¥ A blt of dealing. Bought the
agar, sold a cay; bhought a car
sold & car and now I've got this
one. - MHobkhing for me to ssell 15 -
20 pigs at a time from a friend
of mine. I've dode a bit of
dealing. ©
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My de Cleene did not pursue the matber
further in his cross-examination but later sgubmitted
that thisz esvidence disclosed that @hﬁ‘raﬁwmﬁﬁﬁxt had
a sum of $3000 which he had not theretofore disclosed.
I do not think that the sparse Facks warrant thabt ocon-
clusion. I rather think that my proper course iz Lo
treat his present wehicle as properfy acgulred by him
whilst he and the applicant wewe not living together as
husband and wife and thus separate property. I do not
know whether the applicant still owns the Cortina 2000
vaehicle, In case she does an order is made vesting it
in her.

ghares in Ievin Softocods Limited

This company noe longey trades. It owns,
howevear, some investments. The actwal capital structure
was not disclosed in the papers. The applicant owns 40%
of the shares and the respondent 60%. The shares of each
are matrimonial property.

The applicant's interest in the estate
of William Henyry Brown

William Henry Brown, an uncle of the applicant,
by will dated 2 Bepbtenmber 1965 begueathed persomal chattels
to his mother and an anpulty of $400 during her lifetine.
The residue of the estate was left to the applicant. The
date of his death is not disclesed, but it would appear to
have been in 1967. The trustess did nobt exercise their
power of appropristing assets or investments to serve the
annuity and retained all the assets wntil after the death



of the asnnpultant. The anosuitant died in May 1978. 7The
applicant deposed that she recelved no income unbil 1971.
The estate accounts for the vears ending 31 March 1978

and 1379 show that her incoms frowm the estate in those
vears was $1652.68 and $2254.03 respectively. Hey

actual ingome in eariier vears is not disclosed. Howevey,
the respondent has achnowledged that it was suvbstantial., -
“hpproximately S1000 a vear® he said,

Durdng the currency of the marrviage the
parties and thelr ohildren went on several trips to
dustralia and the Pacific Islands. The number was not
disclosed but the respondent sald that thev were away
gvery two to two and a half vears. He allowsd that suoch
of the income the applicant received from the estate was
used to pay for th&ﬁ& tyive. Appavently the gross ancunts
were so used becauge the respondent, rusfully, stated
that he paid the tax which the income abtiracted. The
oversess btravel was part and parecel of their family life
stvie and in providing for it with the estate incoms the
applicant made a not insubstantial contribution to the
marriage parbnevship.

Phe respondent has allowsd that the appli-
cant's inbersst in the estate was not matrimonial property.
e lave olaim, however, for allowsnces by way of credit
wnder & 9{3), 8 L7{L) and s 18{1} (£ {(i1). He has
axpressly stated that he relies on the same facks in
support of these itenms of claim. He said in his flyst
affidavit that for some three or four months after the
death of the testator he travelled to MNew Plvmouth (where
the asgsebs were) every week and therveafier about twice
a year. These trivs, he sald, were at his own expense
wp unkil the lsst two or three vears of the marviage
when the expenses were paid by the trusteess. He said
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that on one occasion when the estate had liguidity
problems he loaned "a smell anownt of wmoney which was
pald back when rents were recelved.” He sgald also

that he checked on progress of repair works and endeavoup-
ed to trace tools and other eguipment of the testator
ot without sugcess: that he endeavoured to trace a

new engine which had been purchased by the testabor.
Thig, he said, invelved many trips (but in 8 later affi~
davit reduced to two), to Auckland; that the engine

wag duly Iocated and gold by him on behalf of the estate;
that he himself pald freloht, storage and insurance in
regpect of the engine. He deposed algo that he sold a
mobtor vehicle on behalf of the estabe.

The applicant joins lssue with the vespon-
dent on these watters. She says that he made bub two
trips from Levin to NHew Plymouth but allows that thevy
called at New Plvmouth on other occasions so that they
eould inspect the estate properiies. With reference to
the sngine, she agrees that it was sold by the respon-
dent but sald that he retained the procesds, $1000. The
respondent, in a later affidavit, agresd that $1000 was
the sale price but stated that he accouwnted to the appli-
cant who applied the poney towsrds the oost of a family
holiday in the Pacific Islands.

He awvers that he avrvanged the sale of an
egtate property to one Fubthy, 2 tenant. He sald that
prioy attempts by estate agents to sell the properby
had heen fruitliess, 5As a result of his efforts, he avers,
the estate was saved a land agent's commission.

When bthe respondent gave evidence before
me I did not take a good impression of him as a witness,
That impression recelves confirmation from his affidavits.



In his first affidavit he swore that for some three or
four monthy after the death of applicant's wcle he
travelled to MHew Plymouth every weekend. After the
applicant jolined issve with this averment, the respon-
dent. in his second affidevit blandly and withoub
explanation stated 1

" I accept that I was not in Wew
Plymouth every wesk-end. Howewver
I waz theve several wesk-ends after
the death of the late William Henyy
Brown.

Where there iz a conflict in the evidence
of the parties, I accept the evidence of the applicent
who, in my view, was a reliable and truthful witness.

My de Cleens submitted that at the times
these variouvs activities of the respondent allegedly took
place, the property in regpect of which the services were
said to be rendered was not the propexty of the applicant.
Rather, he submitted, it was the property of the trustess.
Ik those times, howsver, the applicant had an eguitable
interest in the estate and that, as distinct from the
individual assets of the estate, was her sepavate property.
the value of which could be enhanced or sustained by
actions of the respondent in respect of the individual
assebs.



With regard to s 9{3] none of the actions
referred to by the vespondent, save pearhaps the sale of
the estate property to the tenant, has been shown o
have occasioned any increase in thé value of the appli-
cant 'y isterest in the estate. The sale of the property,
it was swbmitbed, had saved the estats a commission and
therely increased tanto guanto its value. That could wall
be but there is no evidence as te the amownt inveolved: neo
avidence as to the relatlion betwesen the sale price and
th@}v&i&aﬁiﬂﬂ which respondent avers was conbemporanecusly
wﬁ%&immd@ In a word, there is no evidence that his inter-
vention occasioned an enhancement in value of the
appellant®s interest in the estate. Likewise, there is
no avidence to support the contention that the &pp;icamt*ﬁ
interest in the estate was sustained by the actions of
the respondent. (g L7{1){k)}. I will deal with the sub-
mission as to s 18{3) {£) {11} when I deal with contridutions
of the spouses to the marriage partnesrship.

My Walshaw submitted that the contributions
of the respondent to the marriage partnership were cleavly
greater than that of the spplicant and thet thelr respech-
ive shares in the property, other than the matrimonial
home and the family chatbels, should be determined in
accordance with s 15{2) of the Act.

The parties were vespectively 34 and 40 vears
of age vhen they nmarried in Decembey 1960. For each it
was o second marviasge. The mparriasge subsisted, in fact,
for 17 years. There were bwo children of the uwnion, born
ragpectively on 11 May 1962 and 3 May 1965. In the earlier
vears of the marpiage the househeld included a son of the
ragpondent by his first marvisge. He was then 14. He went
to work and began paving board when he was 17. He remained
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a nember of the housebhold for a number of vears.

At the time of the wmarriage the respondent
was employved as a textile epginesr. He was of modest
means but in short order after the warriage he set up
his own business as a softgoods manufacturer. He com-
menced operations with six nachinists but in due tinme
he was emploving a staff of 100. ¥He worked hard and
prospeyed. Within a short time he had built the satrimon-~
ial home. He was alwaves a good provider. He provided
an ample housekeeping allowance and had the respondsnt
paid an allowance from the business.

The applicant had capital to the order of
$1000 when she married. She worked until shortlv before
the birth of the first child. Por some elght years of
the warriage she had a not insubstantial private income,
much of which, so the respondent has acknowledged, was
apent on overseas travel bv the family. She did, however,
amasgss savings from that source which were to the order
of $6000 when she left the matrimonial home.

The respondent, particularly in his viva
voece aevidence, was less than complimentary of the appli-
cant as a mother caring for her children and as a house-
wife in the performance of her household dutiss. In
the end, however, Mr Walshaw acknowledged that she made
the "usual contributions towards the cave of the c¢hildwen
of the marviage.” While the defendant was critical of
her management of the home and performance of household
duties he did not give instances of dereliction of such
duties.

With reference to paragraphs (o) and (4}
of subs (1) of & 18, save for the applicant’s contribu-
tions f£rom her private income already veferred to, the
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vrovision of money and the eayning of income for the
purposes of the wmarriage partnership and the acguisition
of matrimonial propertv was by the respondent alone.

I do not think paragraph (g) of the subsgection iz of
application. With regard to paragraph (£} the respon-
dent claims that he performed services in respect of

the applicant’'s separate property. I have referred to
such claims earlier in this Judgment. I accept that to
a limited degree the respondent did intevest himself in
the affalrs of the estate but I consider his activities
were minimal. Mr Walshaw has allowed thabt paragraph {(g)
iz of no application and nelther party made any submission
as to the application of pavagraph (h) of the subsection.

Section 15(1) oydains that the division
of matrimonial property to which the subsection applies
shall be in egual shaves “"unless his or her contribution
o the marriace partnership has clearly been greater than
that of the other spouse”. The guestion for decision is
whether the respondent. seeking as he does to displace
the norm has established that his contribution to the
maryiage parinership has ¢learly been greater than that
of the applicant. 2and he is confronted by the hurdle
that s 18{2) presents

" There shall be no presusption
that a contribution of a mone-
tary nabure {(whether wdeyr
subsection 1{c) of this section
o otherwisge) is of greater value
than a contribution of a non-
monabary nature.
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In my wiew, the respondent has not dig-
charged the onus upon him. His submissions. in my
view, are mubatls motendis as me&ﬁaum& P said of the
arguments advanced in Barton v Barton 1979 1 H.8.L.R.
130, 133 :

¥ .« « « based uvpon a basic

misconception of the policy

of the new Act. They are
designed to answer the wrong
guestion. The issue . « «

ig not who provided the house-
hold income or the monev for

the farm or which of them playved
a greater part in developing it.
A1l this is divected to the
contributions not to the marviage
partnershiy but to matrimonial
property.

The affected property in my view must be
shared equally.

It is not possible to make precise orvders
as to the vesting of all the matvimonial property be-
cauge the details of the respondent's investments and
gsaving accounts have not besn provided. I make, how-
ever the following oxdevs
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1. Ome half of the shareholding of each of the
parties in Levin Softgoods Limited is wested
in the other of them.

2. The proceeds of the sale of the Winchester
Street property and the accorued interest
therein be divided egually.

3. The applicant's 1life policy, her Post Office
Savings account, her Horthern Building Soclety
shares and bonus bonds hereafter to be the sole
property of the applicant subiject to her allow-
ing the respondent in account the sum of
$3613.40,

4. Subject to pavagraph 5 hereof the respondent's
investments, Northern Building Scclety shares
and savings accounts be his sole propevbty sub-
ject to his allowing the applicant in account
the sum of $10,929.50.

5e The balance in account due to the applicant
pursuant bto parvagraphs 2, 3 and 4 above and
in respect of the matrimonial chattels be paid
within 14 days of the date of judgment.

If & formal order is reguired wvesting the
actual investments and savings accounts of the respondent
in him an agreed list of the same should be £iled.

Phere will be no order as to costs.

Solicitors for the Applicant : Louwghnan de Cleene & Co
{(Palmerston Horxth)

Solicitors for the Regpondent : Rowe MoBride & Partners
{(Palmerston Horih)






