se 7 L

. Mf: . - ) e . . ‘I‘ijﬂpji  _
b IN THE HIGH COURT OF . NEW ,ZEALAND 18+ c il R, 102/80
o T TIMARU REGISTRY, S S A ”
L N A T N T - ‘ S
PR ‘ o W“. f‘.;ﬂﬂ' ;. . : ' .
- i '.‘:\‘w . s‘ . ‘ C S . . ' .,:,
w0 BETWEEN CHRISTOPHER DAVID LOVELOCK .
R et - 0 " . ! o
o i :
o . Appellant A
- o '. . ‘ : ', ‘ ‘ , . : ‘ .
. . © A N D MINISTRY OF YRANSPORL ¢
 ?  " T | | S b 'Resgondent»' y
' , , ! L ' ‘n.
, e Hearing: .15 July 1981 . )i“ 0
;5" | Judgmenty = - ))21 JUL 1981 - O U
o "ag_gnCounéel: C.A. McVeigh for Appellant fff ‘ e
o 7 J.L.D. Wallace for Raespondent '+
. : \JUDGMENT OF ROPER J. '
T This is an appeal against conViction only on
'

charges of driving with excess preath alcohol and refnsing
to acconpany a Traffic Officer to a Police Station whin
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There are thirea grounds of appeal bub two cin be

. disposed of very guickly. 'The giygt is that the Wralfic
officer did not sufficiently: comply with the requiroments
of 8.58(4) of the Act, which provides:=

v (4) Notwithstanding any other provision
of any Act or rule of law, the xesult of a
positive evidential breath test shall nut
be admissible in evidence in proceecdingn
for an offence against subsection (1) (a) of
this section if =

“{a) The person who underwent the trob in
pr b not advised by an enforcement oFfliver,
| © M Y gorthwith after the yasult of thn test
is ascertained, that the test wan
positive and that, if he does not
\ , ' request a blood test within 10 minutes,
tha test could of itself be suffiicient
' avidence to lead to his conviction fox
ah offence against this Aaty" :
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After a positive evidential breath test the
peafCia Offacor vead Lha sodlowiag Lo Lo o ! "
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: * read to him, and the Appellant himself said in evidence that
;i'the form had been ¥ead and he had indicated that he did not

' require a blood teat. There is no suggestion that he wabs
. confused as to his xights.
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2. ‘The evidential breath .test you have just .

undergone'has.giVen a positive result which

‘breath. This result, of itself, could be
sufficient evidence to lead to your convice o
tion for driving or attempting to drive while,

the proportion of alcohol in your breath "
axceeded 500 micrograms of alcohol per litre v,

~ of breath (being an offence against section ‘.
' +58(1) (a) of the Pransport Act 1962). ' . ‘

! _ ) S
3. Should you wish to undergo a blood test v
you must 80 advise me within 10 minutes. :

1f.you choose to undergo a blood test the bty

result of the evidential breath test cannot
pe used in Court to support a charge of
driving with excess breath ‘alcohol.  The
result of the blood test may however be used

_in Court to suppoxt a charge based on an

analysis of blood alcohol." .

v ' B '

According to the Traffic Officer's evidence the

‘Appellant acknowledged {hat he understood vhat had been

I had occasion to consider the same submission

- recently in the unreported case of Hurley V. Ministry of
' Iransport {Christchurch Registry M.387/80;

T there saidi= ‘

" T must agree that the form in the present
case is not as happily worded as it might be,
but for all that I agree with Mr wWilliamson
that the limited obligation imposed by 8.56(4)
‘was met; and on the whole of the evidence,
inciuding the Appellant's attitude to the form
itself and the option given him, I see NO
serious risk that he was misled."

I stand by that and 80 ¥eject the first

!
S
{

!
|
!

'

Judgment 3 July

",'? "4. ‘M.‘.

TR

Rt
."

7R IR
H
",I

! gl\;!:
fit

i
v

‘l
!
'

|

! "u
R
{

W

i

&,1
2

\
Q)

'



v . ! “"w'..“‘ :
AL v The T raffic, Officer's avidence that he' complied

'ff"“?;COuncil LlBBQ? L N4, L.R. 337 dxepouus of that ‘axgument.’

'“"w'wlth the, Notxce, and his description in crOBB*examination'V

LA
v HowevVerx, Mx MoVeigh reliea on oxd'n case fox the, prOponi* W

ition that the’ ‘praffio officex must identify the substanca .
ﬂby the preciae 'words on the containex. and nothinq leos will '

i
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P : ' be!

S I cannot aoaept that.o' \ o , o
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rt: of what he introduced leave o, doubt that Step <& was ;m.‘V”J
:complled with, ana Bozd's case za not authority to the
o " oo ‘ "‘,_ . " 0!
| : . , .
i "I coma now to the third and what I see as the
' ‘only submission of substance in this appeal. It éoncexns ‘'’
-the aircumstance that the Traffioc Officer, beinyg concexrned ﬂ
at the Appellant‘s driving, followed him 'to a property at
80 Wills Street in Ashbuxton ‘where the Appellant claimed he

",'u ILVed. The request for a breath soreening testy which was

“?wﬁ refused. -and the request to accompany the mraffic Officex '
which

 ,3@~3§ to the Polzce Station took place on that propextys .

ia in faot the home of the Appeﬁlant'e mothers

.:ﬁk&f, . The submission was that the wraffic Officer's
| ~licenca to be on the property had been expreesly OX impliedly
sath soreoning test had been ¥eguosted

=]* ravoked before the b
v with the yesult that at least the excess breath alcohol

l ngoharge wust £ail.

affic Officer to enflorce the

The powars of a Tx
roperty are Limited,

' blood alcohol leglslatlon on private p

‘f’if and the 11m1ts have been established by our court of Appeal

“?NNT in Transport Ministry v. Payn Li97;7 1 N.Z.L.Re 50, and

. Mliem v. Napier City Council /T9787 1 N.Z.I. . 273. ‘hooe

u,kﬁf cases establish that the powerg of a Traffic officer undeX
‘cannot be axercised

‘Leﬂf the blood and breath alcohol provisions
ifdm ' on prLVate propexrty unless the officer is present on the
. propexty by the 1icence of the occupier; that his powexr

y is dependent

ﬂ qhtof arrest without warrant on private propext

‘Hjﬂf:on his lawful presencq there; but that a reguest to

"'ﬁwf accompany a traffio off;oer to the police gtation may be
officex'a 'Licence

o made,w;thin Limite, after*wmthdzawal of the

' ’ | b Lo Xl
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L“:ﬁ\tO be on the properhy., fxn such a'oaae there iu no power H‘
of arrest if the requeat is not, complied with,.but as b 1“
?'Woodhouse Je 5a1d in azn g case the authorities would he

. left with the choice of bringing the individual beforeu-wmj

vyt fpthe Conrt by summong' for he "would oertainly ‘have put ' ghE.
.‘i‘ 'f"himsolf on the wrong aiée of the law“ '; : "y
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In the present case the Traff;o Officexr followed ,,:
PN the Appellant onto the property at Wills Street, asked him "j
'f;;wfff“ his name and reoeLVed the reply MLovelock and I live here"e
Although 1t was in fact his mother e home the Appellant . ; ]f
,; was gtaying there temporarxly and T accept that he had '
Tﬁg‘eufflclent sptatus to revoke the Trafflc Officex's right to ‘.“
ffibe there. The determination of whether or not the Traffia !
iﬂE Officex's llcence to be on the property was revoked had to '
S ﬁf,be decided by the. tr1a1 Judge on credlblllty. Accoording
ﬂ”:x‘gﬁﬂﬂ to the Traffic Officer all the Appellant said when hae was
X ﬁ;gﬂ questmoned about his consumptxon of alcohol was that the
fﬂ] ;hﬁf;fTrafflo Offlcer "eould Go nothing about it ‘as he was now
y‘.;.;"(:home . WOrds ‘to the same effect may have been said moxe
o %' than oncey, but the. Traffmo officer was adamant that at no .
fﬁrfh stage was he told to leave the property. - The Appellant and
5“?“ his wmtneas, who had been a passenger. in the Appellant's
" . car, gave evidenca that the mraffio officer was told on
| savaral occasions to “get of2" or "leave" the property.
‘ff The trial Judge accepted the praffic Officer's evidence
that at no time was he ordered off the property, whether in

v gpecific terms or othexrwise. The trial Judge believed

, ' the Traffic Officer and there is nothing in the evidence
f . which leads me to the conclusion that I should do othervwises
~ " It follows that thare was no express revocation of the
. ofﬂ_Trafflo Offlcer -] 1lcenoe to be praesent. Express notice
ﬂvls of course not necessary 'to terminate a
It may’ also be terminated by doing acts which are inconsistent
”f‘Wlth mts oontmnuanoe, and Mr McVeigh submitted that eyen on
. the Traffic officer's evidence there Was an implied revoca-
o (fﬁ”)tlon. ¥ do not accept that submission. All the Appellant
VY aid was to refuse to co-operate with the Traffic Officexr and
' -, "\ assert that as he was' Jhoma" the Traffic Officer was powerlesss
| ''The Traffic Officer was not powerless unless and untdl his
!Wﬁ 1ioence to be there was withdrawn, and in my view it never
WAR, Canny T, aonnidornd a rathay similay pltuation T the

bare licence.
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LN Mr Jones raised two.poimts on appeal.
" v, The fixst one was that the implied licence
Aot o the Officers to be on the property had ,
BRI S R been withdxrawn by the Appellant before arrest, ‘
: Ji) [ so that on the authority of Transport Ministxy
o v. Payng@ (1977) 2 NZLR 50 the arrest and
ot T+ subsequent steps t£aken under the legislation
o ' were unlawful. The learned Magistrate found
'+, there was no question of the officers' right
v’ to be there on their first entry into the
AP T4 drdveway until they went back to the patrol ' P
1 o car on the first occasion with the Appellant. :
% i I agrees the evidence shows.that he was unco*
" . operative, but nothing was said or done to’
. suggest they should not be there. My Jones'
- -~ .case really depends on a passage of cross=
B LR T examination he put to one of the Officers (Mr .
TN L Reeves) which is set out in full at p.4 of the .
S T " Judgment. I don't propose to repeat it, but
T TR T it clearly establishes that after Mr O'Brien
O walked back up the drive after refusing to
- I give the first breath test, his whole attitude
Lot Y ¥ was one of hostility and lack of co~operation
Vo k,;];‘ b with the Officers who followed hime - In the.
Lo ‘f"t]‘j"v exercise of their duties under the Transport
.o C wﬁﬂ”;'.P‘I ' . Act they had an implied licence to enter and
- /4o . ' xemain on the property, which continued until
ooty revoked by the occupier. Mr Jones concedes
DU that Mr O'Brien's woxds ordaring them off aftex
o he was arrested came too late to affect thn
o  position. But he submits that his earlier
SRy conduct, as understood by the Officers, clearly
A N amounted to a revocation of their licence.
.. The learned Magistrate considered this point
A in a careful reserved decision, and found that
“° [+ . ' Mr O'Brien had done no more than make it clear
. o " that they were unwelcome and that he didn't want
: ‘ o to have anything to do with them, but this did
IR not amount to a zZevocation of their licence to be
' o , there.

' B ‘ The onus is on the prosecution to estahlish
A . that the steps under the Blood Alcohol legislation
. . v ' have been lawfully taken, and this involves
. L 1.+ . ¥ proving on balance of probability that the
T, e  Officers were entitled to be on the property.
R !\ fThey can rely upon that implied licence, which
belodwos . continues until withdrawn. Making every
. el ' allowance in his favour, the Appellant's
b d ket o conduct is at best equivocal. In my view it
C et e u amounts to no moxe than the acknowledgement
, R of a distas{eful episode which he desired
4ot to see at an end as quickly as possibi@, wit.
v the departure of the Officers. Taers Musi ve
countless situations where just suc:. 8
rooouad o arated oA v un,



:_Nﬁ‘f“ ©" +% he realised the worst was happening with

i b0 0o his arrest, but by then it was too late.

4 ow., . Like the learned Magistrate, I am satis~-
S fied that the'Officers' licence continued

. ., were lawfully effected.” ' .
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" unwelcoma enquiries of lnvestigatore. R
"+ The Officers appreciated this state Of 4 v/f
o affairs, and knew he didn't want them A
i on his_ property’. But merely wishing
7%, ' *them out of the way in these circumstances
... does not amount to revocation; ‘something . ‘.
" “more positive wgs needed to end their _
,$],permission to be there. And this was :
" exactly what Mr o'Brien attempted when . \

e to that stage and the steps under the Act

In the result I qee‘noﬁbasis_for phia‘ﬁppeal and '’

i?it is accordingly dismissed. . The period of disqualifica=

.. tion is to commence on the 1st August 1981. .
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 Spencer & Ritchie, Ashburton, for Appellant
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