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fine of $750
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This is an appeal aga
on a charge of operating

a
weight was more than the permitted maximum,

There was no record of the Judge's reasons

for sentence in the District Court apart from a.
memorandun prepared by him to assist this Court.
Unfortunately there are errors in the memorandum. In
particular the increase in the penalty to a maximum of
$15,000 did not apply to an individual operator of a
vehicle but to the owner of a vehicle. There were
other points in the memorandum which were challenged,
but it is sufficient to say that, in my view, I must

r the sentence on the basis that the Judge

ted himgelf. On the other hand, there is no
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a
doubt that the amending legislation was passed to
authorise the Courts to increase the penalties in such
cases. In considering the matter I must also have

regard to decisions of this Court given in December

In Cassin V Ministry of Transport (High Court,

Wellington, M 552/80, 3 December 1980, Hardie Boys J)

licence was for 16 tonnes. Soil was being

it appears that if it had been dry it would



not have exceeded 16 tonnes. TIn fact i+t was wet and +he
load when weighed was found to be 1 tonne over weighﬁ.
Hardie Boys J commented, in giving judgment, that he

e where moisture had led to an
cgtimating the weight. There the fine had been

s - s
rict Court of $750 was excessive
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In Haine

s
Wellington, M 551/80, 4 December 189
o

was another appeal+against a fine
commented that the appellant was charged as an operator,
not as an owner. Again there was a memorandum on

sentence in similar terms to the memorandum in the present
case. Ongley J pointed out that the increased penalty

to which reference should have been made was from $1000
to'$3GOG, being the increase in respect of an individual
operator. He also referred to the decision of the

learned Chief Justice in Ministry of Transport v O'Flaherty
(High Court, Wellington, M 27/78, 26 July 1979, Davison CJ).

In that case, at a time when the maximum penalty was

$1000 the fine was increased on appeal to $500, but the
Chief Justice pointed out that the offence in that case
was a deliberate and calculated attempt to evade payment
of revenue. In Haines' case Ongley J came to the con-
clusion that the fine in the District Court had been

imposed in error and a fine of $200 was substituted.

Comparing the cases, Mr Fowler submitted that
there was no suggestion in the present case that the
incorrect assessment was "deliberate or calculated”.

In his submission the fine should be reduced as was

done in the Cassin and Haines cases (supra).

Mr Larsen pointed out that, while there were
errors in the memorandum prepared by the Judge in the
Court below, the serious view taken by the legislature
of breaches of the provigions was clearly indicated by
the increase in the penalties. He submitted that the
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Lourt was entitied alsu ¢ take into account that
incorrect estimates meant that a profit was made by
operators if the offence was not detected.

As an example of
refer to W. Binning Concr

it would be "appropriate in
to impose substantial penalti

As I have pointed
the

Nevertheless, in the present

to make comparisons when

that the appellant must be treated

operator who made a mistake i

before warnings had been issued by

course, in my opinion, is

Judges have done.

Accordingly, the s
fine of $250 is substituted.

lowexr Court stands but there will be no

in this Court.
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