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i S oiion purcuant &0 € 4 of the

ey , S
L. eds 2272 for review of & decisio:

R R CHR RS Sty Dy Y ande oo 3 May 1078 declining .-
the obtzoction DY tne applicants. The obicchicn
Lo tayan wnpllcation by the cacond respondent for a

LAFER Al

~ Farming lease. In fac+ a licence wWas grantnd.

¢
Ovriors wera sought DY the applicants thac the objectior



pe upheld OY that oo rattexr be referred pack to the
first respondent with a airectiocn mat the applicants

“he given a £211 2na

of their ObjectiO?“ v asuch other rolief as may pe just.

th

Un aytunately the case wWas not completed at

the hearing in Blonhelm and no new fixture could be made il

e b e

4 Mmay 198L. g o resuit it was necessary av rhe resumed

pearino Lo cover ncain the arqgumant on pehalf of hoth

partics. pven *hen there was further delay to enable ‘1€

-

apnlicant to cubnlit a reply in writing. That Wao completso

on 19 oy 1967 but MY Squixes sought ieave o make &
further submissicn regarding the jurisdiction of the
contyrotiing Anthority te issue the second raspondent with
a licerce when e latter had spplied only for a leace.

A furthex written sukbmission on +his point was submiited
on 12 August 1903. A cOpPY was sent o My Padici. I have
now hosl the opportunity of reconsidering the affidavite
and the memoyanda +ogetheX with my notes of evidence anc

the arcgument.

T e applicants own 2 croperty in the Maori 3ay-
Nydia pay ared of Pelorous Sound. In 1975 the second.
respondent gave notice by adlvertisement of having appliecd
for o lease andor the Marine Farming Aot 1971 for the
UL DOSR of farming micsels in & specified area of senﬁc?
hrising 1 hectares of sezbhed on the southern side of
Nydia Bay. The applicants gave notice of objection.
There had been other applicétions for leases C©F 1icences
in respect of ehiich notices of objection were given.,
none of which wos uphald. Tha present application is
rooarded as haing in the ratvre of a +test case. T was
S ol that e G ghe £first casc of its kind relaing

Lt - e iy fa) .
, L e Camaing Aot

The Collys and nature of the case make it
necousary to s+-ate the issues and the covrse of events

in some detall in this judgrment.

rirst, it will Dbe helpful to refer to events
set out in the useful chronology. prepared by Mr Radich,

based on material contained in the affidevits:



7.8.75 DPR *: eaiion made for lecase by second
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“ormey solicitors
1,10.75 noplicants wyo-2 to Department seexiing
infnymazion re lease
LILLTD Tanartment's reply c*aimed o bhe wroncLy
~ldrassed
6.11.75 ~onlilcants gave notice of objection
10.12.75 roimoviedged
1, 1.76 A»piiconts wrote O Department xe lettex
cf 3.31.75
30. 1.76 pepartmant replied
5. 2.76 Tepiy o objectzion despatched oD benalf
of second respondent +o applicante
29, 3.76 Letter from Deparzment to applicants
11. 5.76 Department advieed applicants that second

ragpondent reguired to re-advertise and

+hat further chjecktion by applicants rot
requirad

1. 6.76 Applicants wrote to Department expressing
~oncern and asking for information as Lo
form of cbiection

3.12.76 O rpplicants rececived cOPY of second ndUeThT
isement from second respondent

17.12.76 Deparitment required second respondent to

o7

advertise for thir time

57. 1.77 nNoplicants wro oze further objection to
Denartment and recorded applicants not
advised of date of publication and also
no marker buoys in position

5w 2,77 Ionlicants v wrot-e further Jetter to Depnr o

-ion and drawing attentino.

s .
oowmk il AN Lornad
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ro deficiencies. receipt of third set o
notices recorded and question asked whether

{urthex objcctlon required.

16. 3.77 Department acknowledged objections already
received
4. 4.77 DApplicants wrote +o Department complaining

that matters raised in earlier letters ha

not heen denlt with



Date rinister received departmental report
unknown

3. 5.78 Minister made decision

18. 5.78 Department advised applicants that

objection disallowed

S.12.73 preseat proceedings coimencet
2%, 4.8C Department advised applicant: ol - |
Date Licence issued

T me Y
Uniouows

In their amended statement of claim the applicinkts
seate as the ground for their objection, notice of whira
was given on 6 November 1975, that the grant of the
proposed liease and the establishment of a marine farn
would aaversely affect unduly the use of the appli«
Land adjoining or in the vicinity of +ha area propou
Cor wmarine farming. In giving further notice on 27
Januwary 13977 they repeated the above ground and drew
amcention of the Director—-General of Agriculture andi
wigherics o the absence of marker buoys in respect o

¢-a arca which was the subject of the application.

e amended statement of claim goes on Lo RN
o= or sonce date prior to 18 May 1978 (but othory i
~ot knowm o the applicants) a report on behalf o
Lirectos—General was submitted to the Minister wito
soplicaats® opjection dated 27 January 1977, a lotd
Feom ho applicants to the Director-General (xrelals

Lo iane va.uas) and certain correspondence from ivne

;

Hecood, o Mr J B Mead. It was claimed that tho

A

LUpLICEnTS rcither saw nor had any opportunity to

s

- eo.oooat uvpon the report or matters raised i i

A
¢

o stotencnt of claim then refers to the notiflirc

W aTmn AT e g ey ¥
DR e G MonmScer

¢ decision not to uphold that ou]

v, .peing satisfied that the issue of a
teooe or licence im respect of the arca
- 51ied Ffor would not:

P

ra .

{2, interfere unduly with any existindg

right of navigation:
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(b) interfere unduly with cormercial £ishing;

(c) in*terfere unduly with any existing or
proposed usage for recreaticnal ox
sciontific purpoces of the foreshore or

~he sea in the vicinity;

(d) otherwise be contrary to the public intererc
or adverzely affect unduly the use
proprietor thereof of any land adjoining

or in the vicinity of the area or the

erests of the holder of any mining

interest in any such land.”

Up %o hkhis point the allegationz in the amended statemen™

of ¢laim were admitted,

The grounds on which the applicants sought
relief are sct out in +the amendad statement of claim as
followvs:

"(a) Their objection was determined by the

g

tini

!—J
1

tor of Fisheries rather than by the
t

~aquire

v
b]
H .

(-2

1

pde

\

n of Agriculture & Flsheries as

ind
i

. by +he Marine Farming Zct 1272,

(b) The area applied for was not markxed out
i accordance with the claims made in

the various notices to that affect.

(c) The first respondent (if it be Leld that
the Minister of Fisheries was the Con-
trolling Authority) in dealing with the
anplication by the second respondent and
the objection of the applicants thereto,
failed to comply with his statutory duty
to have regard to the rvles of natural

justice ins:

i (i) not permitting the applicants a
hearing 6ﬁytheir objection beyond
consideration of their two letters
dated 27 January 1977 and 31 December

1977;
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(ii) failing %O cubmit to the applicants
the said report given on behal{
of the Director-General and permit-
ting th= applicants the opportunity
to comment On the contents thereni

pefore making his decision;

(iii) taking +he contents of the report

into account;

(ivy failing O give adequate grounds

for his decision.

In his affidavit dated 27 Noverber 1978 the first-
named applicant Jescribes the applicants' property as
"largely rugged and scrub covered 1and ideally suited
for a{forestation”. It has no road access. Mr Lambert's
evidence was that the establishrent of marine farms arouni
the wroperty would adversely affect unduly the use of tne
1and. He ralsed the following matters which, it was
claimed, had prejudiced the rights of the aonlicants in

making theixr objection toO the controlling authority:

"(a) No opportunity ras been given to enable
our case to be put fully and adequately
refore the Controlling Authority.

(b) I have no knowledge of the matters which
were placed before the Controlling Authority

preparatory .to his making his decision.

(c} TIn particular T do not Xnow whether there
was any departmental recommendation or
report in respect of our objection and if
thare was I have certainly not been given
any opportunity +o comment on the matters

referred to +herein.

(d) T have raised with the Ministry of Agri-
culture and Fisheries matters which I
consider to be deficiencies in +he procedure
of application_followed by *the second
respondent and I do not know whether these
matters have been £aken into account by the

Controlling Authority.



it

I |

(o) genoxalily T say rhat the procedure for
concidera rion of obﬂectwonq ro Marine

payming 2PP plications is inadequate, un-

rHh
.
=
N
3
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ontrary to natural justlce.

rn adficavit oF vy Paul william curxrie employed

O

as executive oflleeY (Marine rarmning) in the risheries
pivision n€ the neparirent sag filed on 3 August 197¢.
e deposed that hic Aivision was yoaspon nsible for gealind
with "leasedb anl /oY 1icences under the Marine Farming
net...af’ Faatine areos of seabed and foreshore and super-
jacent woters vested in he crown.” € refers in his
affidavit o the zuvnlicat -1on made and the objection 1ndged
Ly the '\WILCH'*“ arnd the correspont dance which ensued.
Tt vas ceated that o chijection wag six days out of
time. Copies nf e corres ndeonce were exhlbited to
his afficavit. poforring O rhe ! Minister's decision, Mr
e ctates in DLs affidavit rhat it was reached after

havindg roqaxrd O pated £n1lowing:

LN 1 B < renort on the obicctions of the appli-
cantz and MY J Mead © of Nydia Bay from the

Ageiatant Dircctorabﬂnera1 of Agrlculture
and =i gheries
Aand

(2) the & ctual objections made by the appli-
conts and MT Meod which were gcubnitted tO
him in conjunction with the report referred

ro in (1) above."

Tt Wwas noted that the aohlicants' objection dated 31
Decenher 1977 ralated toO each of the aonllcatlons made
foy marine Fayrind and was sncluded with the papers

ﬁuhw'ﬂtud o B winister for nhis decision.

In hic ~=fidavit in YepIVs dated 3 August 1279,
Mr Tambert rook issue over the ct-atement - -hat the appli~
cants’ objection Was gix days “gus of time. T+ was
claimed that, due to errors ancé confusion for which the
applicants had no re sponsxbl‘lty, it was difficult for

the applicanta +o know whetheX further objections were
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required., In ™Y viow, there were gifficulties fyom the
applicants' point of view but, as 1 have noted, i+ was
duly placed before the Minister. another point referred
to in more detnil In this affidavitc was the placing of
the buovs for oniy "a prief period”. I am satisfied

that there wero in fact no buoys marking the area excent
tand thore jg romo foublt about this) for a short time
when the first notice of applicaticn was given by the
second respondent in 1975. The affidavit also refers

to the yndated departmental report to the Minister annexe?d
ro Mr Curxie's affidavit which Mr rambert states he saw
for the first time oOn 3 august 1979. It was claimed that
the case for the applicants Was jnadeguately stated and
overlooked relevant material and igsue was +aken over
opinions eXpressSed in the report. 1aving been advised

to that effect, T Lambert refrained £from traversing
various matters OF opinion but gia refer tO points which
it was claimed were properly raised as issues in the

case. He noted that the report stated:

....there appears +o be no conflict with the
planting and tending of yound trees, the
fhinnings at six and ten years' growth, and
the expected harvesting after a twenty~£five
to thirty yvears' growth period, since the
lease, if granted, would be for a maximnum

rerm of fourteen years."

The first-named applicant commented that in fact thin-—
nings are not extracted at "eijx and ten years' growth” .
He then referred to the reference in the report to
"wholesale logging across sounds Foreshore Resexrve” .

v+ i important, in my view, to record the witness's
cowmont in his ~fficavit, which was more fully explained

in evidence:

"1+ is not ™Y jntention to do this, and nmy
jntentions have obviously been misundexrstood.
My true proposal is for extraction of logs by
aerial cable ovex the Sounds Foreshore Reserve
and I believe that this would not be objection-
able to the Park Board".

B R LI



The significance of such matters was that the applicants
had no opportunity to correct what they felt were errors
in the report leading to the Minister being asked to
determine the matter on incorrect and inadequate evidence
and accordingly r~aching a decision on a wrong basis.

A further complaint, as developed in argument, was that
the apnlicants were ngt given an opportunity of presenting

evidence or commenting on the matters in issue.

on 7 May 1980 Mr Currie filed a further affidavit
stating that on 21 April 1980 he wrote to the applicants
a letter “"to amplify the reascns" for +he Minister's
decision as sct out in the letter cated 18 May 1978. The
lJetter stated that it was written on legal advice. TFor
completeness, and in view of the submissions made, it
will be useful to quote the relevant portion of the
letter:

"Your objecction to the application and the grounds
therefor were contained in three letters to the
Director-General of the Ministry of Agriculture
and Fisheries namely letters of November 6, 1975:
January 27, 1977: and Decerher 31, 1977. Each
of these letihers was considered by the Minister

in reaching his decision.

In decliring to uphold your opjection the
Minister was influenced by the fact that insofar
as maturce timber would not be harvested until
at least 25 years after planting there was no
real lileclihood of the grant of a marine farm-
ing lease interfering with such harvesting,
given that the lease expires after 14 years,
and “he s~ituation would be considered afresh
{f there were an application for its renewal.
As to tho extraction of thinnings the Minister
was not satisfied that the grant of a lease
would interfere with thdat work, given the
alternative means by which this might be
accomplished. In any event it was understood
that you had been advised that it was unlikely

that the Maritime Park Board would permit
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thinnings to be removed directly into the

water except at specified sites.

With regard to your objection that the grant-
ing of marine farming leases would devalue
your land, the Minister was not satisfied that
this contention could be borne out given the
lendth of time the leases would be granted for,

and the opportunities available for reascessment

The Minicter also decided that on the evidence
Lefore hinm the issue of a lease would not unduly
interfere with navigaticn, or with existing or
proposed usage for recreational or scientific
purposes the sea or foroshore in the vieinity,

or be contrary to the purblic interest. He noted
that the application was not opposed by the
Marlborouagh Harbour Board which is responsible
for the safety of navigation in the Marlborough
Sounds, or the Marlberough County Council or

the Marlborough Sounds Maritime Park Board who
are resvonsible for the balance of commercial

and recreational activities in the Sounds and

the estahlishment and oversight of public
reserves, amenities and facilities for recrea-
tional purposes.

Commercial fishing would not be unduly interxrfered
with because of the massive siltation which had

occurrcd since 1978.
Accordinaly your objection was not upheld.”

Crovs-cooninad, Mr Lambert agreed that "putting
it broadly"” his objections to the granting of leases in
the ..rea shown'would adversely affect proposals...for
loguing trees..." and, secondly, that the marine mussel
farming would lead to a depreciation in the value of his
property. In the course of qugstions regarding an ap-
plication by a Mr Mellish he pointed out that the
latter had discussed his proposed marine farm with Mr

Lawort and had applied for an area opposite an area "on
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steep for afforectation. Regarding the method the
applicants propozed to use, M Lambert said all other
proposed farxms were opposite arcas where troees had been
planted or where Lt was intended to plant trees. MY
Squire asked a number of questions regarding the time

at which thinnings from the trees would be made. There
appears to have been sone misunderstanding regarding the

pui.l Mr Lambart w

4

a3 enCeavouring to make that "thinnings
are extracted at siw and ten years' growth". The trees

were 1Y years old In 1976.

3

My Currie was cross—exanined as to the requirenment':

1

that buoys be placed in nosition to mark out a proposed

claim. le roed that both the second and third notices

[&]
ko]

referred to buoys being in position. Asked whether he
agreed that they should have been in position, he answered
that this "would depend upon the advice of the Harbour-
master of the Marlborcugh Harbour Board" and the comment
was made that "his reqguirements are paramount”. I should
record here that I consider this surprising in view of
the evidence of Mr Hazley-Jones that, apart from require-
ments as to how areas should be marked, he had received
no notices from *he Harbour Board at any time about *the
removal of buoyc. He stated in his evidence that, as

far as he was aware, no buoys were in position at the
time of the seccond and third advertisements. Mr Currie
was not able to say whether the buoys were in position

at relevant times nor did he have any direct knowledge

of the Harbour Board's actions in the matter. In the
circunstances, the inference I draw is that at the times
when the second and third advertisements were published
the huoys should have been in position and were not.

There was cvidence in _ross—examination regardir<
the “"sifting" of material which was placed before the
Miniater includirg correspondence regarding the markex
buoys. It was not: disputed that some letters from the
applicants were not referred to the Minister and there
was a letter from Mr llazley-Jones relating to the object~
ions which had not been included, Mr Currie said, becauce

it was “out of time". For completeness, it shiould be
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recorded that ¥ currie accepted that ~he applicants
had written on 19 June 1976 concerning Lhelr confusion
over the proceedinqz anda that he was unable to s&Y that
any reply had peen cont to them. rRegarding lack of

acknowledgment n? lotters, MY currie did not agree that

63

it would have H2CD "yrudent" tO reply but he accepted

that it would have peen reourtesy” to have dong £0.

MY currie VzS ssked aboulb the date of the

14 was given on 3 May 1978
and which was word2a, "Chjection not upheld“. A3 there
were Lwo objectionz O separate applications +o farm,
Mr Currie was asies £ the reply- liis
avidence was thot +he Dapartment had accepted it as the

reply Lo hoth objectidns. My Currie agreed that a leace

had bhean asked for and that 2 15 cence had heen granted.

My Currie was asked questions regardindg his
interpretation of s 7 (2), the evidence being that the
leotter of 21 April 1580 setting out the grounds for the
Ministexr's decision was written by the Department with-
out further roferenca to the minister and was simply a

dcpartmental statement of the grounds for the decision

o

as viecwed by the departmental officer concernec. MIT
currie said this was +he normal practice followed, based,
iy Lhe present €Ay on the Minister's decisicn as quoter.
above. MK curric agreed +hat it was assunzd as 2 matter
of cowponsense shat the Minister had acted on +he depart—
rental report. NI curxie d¢id not agree that in settind
out the grounds for +he decision rhe mearing of the
report had been departed from. pressed on the matter,

e Chryie agreed that it was possible in such a situation
Lat o reason given as a ground in the department's

Tort oy could have nel

wy
1Y

v
{

n a rcason +hich was not in the
Minioter's mind. what I think was & fair answer. A
giqnificant point brought out in cross—examination was
that there was no reference to the question of thinnings
in the report to the Minister which Mz Currie appeared
+to have thought was there. And Mr curxrie also agreed

that. there was certainly no reference in Mr Lambert's
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objection to "the sxtracting of thinnings not being a
problem”. MI Currie was asked vnether there wasany
reason why toe donarimental report was not made avail-
able bto the applicanis. Liic answer was that, SO far

a4 Lo was awara, th2re was no spo

ific requirement for

Q

Lhat to be done and it was not the practice.

Tn re-exnmination as to morker buoys, Mr Currie
said that on the second and third occasions advertise-
wents were required there was no separate requirement
for moarker buoys to be repositionad. Ae to that topic,
T am nct satisfied that there was any requirement by
statube that the huoys be replaced when there was a re-
advertisenent but, 63 +he other hand, I accept that the
wmannmer in which the advertisements appeared was likely

Lo cause doubt and confusion.

It is now necessary to summarize the very compre-
a

i

hensive argunents presented in this case in order to

»

recapture the iscues «which emerged in the long drawn out
patteyr. Basically the attituvde of the applicants is
that they hove partly developed theix property for
fo» ¢ vy purposes and were wishing to continue with
afforestation. They believe that the presence of the
arios farms will prevent them from extracting timber
Froo their prepexty. They pronose to take the timber
from their propexty by means of cables to barges ncored
near the shoreline. It is this matter which has become
the nrimary issue On the basis that it has no’ been
considered, or not heen considered by the Minister,

with relevant information and explanations. Under thic
wea a breach of the rules of natural justice was alleuxd.

T Sl ition, thorae wWare the preliminary procedural ques-

[ P

The first submicsion was that the decision on
the objection was not taken by a pexson authorized to
take it and that accordidgly'fﬁe deacigion was invalid.
Rafarring to s 7 of the Act, it was pointed cut that the

statute empowers "the Controlling Authority" to decide



whether or not the chiection is *o be upneld. In the
circums tances ©f thig case "Controlling Authority" means,
acecording to s 3 (1), "The Ministexr” "The inister" is
Wit inister of sorhiculture and 1isheries". It was
pointed out whop e letter of 13 May 1978 notifying the

Gooizinn
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applicants of

follows the wonding of s
noint of saying Lhat
Minister of Agiiculture
not naned then now
purporting to remedy the £

the decision.

onourohle Mr Selear who S
anpd who indecd wWas ot the
Fisheries and was rot then

minister of Agricuituvre and Tis

of Agriculture) . In short
wias no person wno had that

mhe history of appointments

concernad
Minister of
On that day the covernox=G
fyrom that office and appoi
Agriculture and iir Bolyer
Parlia
Fisheries. ained

That sem

1978 when the Covernor-Gener

Mr Bolgexr's

»

cheries and

Minister of mMigharies.

the Rk authorisoed Min

Cieheries to take ceaci

talien Wy another parsoh.

it was

invalid unle
prevision in the &ty
person to act for another.
was

none. MU

nradich subm
Intervretation Lot

office

Lhe decision was
and I

in the rcecent

n fact, the Qecls

shows *that the doncurable

Agriculiture and ¥is

wentary Unaer-Secretary) to be

resigrotion from

annointed the Honourable Mr

it could b

or scre xynle of law,

to rejoct the objection

(1) very closely, even to the
+aken oy the

‘iah

The Minister vas
jetter of 21 April 1980

wre to provide crounds £or

erias.

ail

jon was taken by the

jgned &s minister of Fisheries”

relevant time the yinister of

or a2t aony other +iwme the
naries {(nor the Ministex

, it wns submitted that there

+itle at that time.

of the Ministers
My MacIntyre was the
heries until 8 March 1977.
encral accepted his resignation
nted him to be Minister of

)

(who until then had heen his
+he Minister of
embeyr

21 accepted the Honourable

the situation until 13 Dec

+he office of Minister of

MacIntyre to

Accordingly, it was argued,
igster of Agriculture and
sion, but the "Jdecision" was

T+ was subnitted rhat accordingly
e shown that another

allows one

Tt was subnitted that there

s+tted that s 25 (e) of the Acts
1924 could Bbe invoked only if the

of Minister of Agriculture and Fisheries was vacant.
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After considering the lecgislation, Mr Radich
submitted that at +the relevant time the office of
Minister of Agriculture and Fisheries had no existence
at all; that it was not a case of an existing office
in respect of whic~h there was a vacancy but that "there
was no such office". It was cubmitted that the office
had been disestablished by the action of the Governor—
General on 8 March 1977. The Governor—-General was able
to discstablish the office of Minister qf Agriculture and
Fisheries becausc it was his creation; it was a pre-
rogative ox commen 12w creation. It was not created by

gtatute.

My Radich's second main submission was that the
applicant for the marine farming lease in question had
failed to "mark and keep marked the area applied for".
Ha referred to S 5 (8) of the Marine Farming Act 1971
which reads:

"nvery applicent for a 1ease or licence shall

if so required by the Secretary or, as the

case may be, the principal administrative
officer of the controlling authority, mark

and xeep marked the area applied for in such
manner ond for such period as the Secretary

or vprincipal administrative officer may specify

to the applicant.”

T+ was argued that the rquirement that an applicant
mark and keep narkeé the area is a mandatory requirement
and that a failure tO comply invalidated the application.

In his submissions on natural justice, Mr Radicih:

~ontlonded that the decision on the objection was not
‘ y accordancy uith “"the rules of natural justice

G cally' o anc was accoordingly invalid. T+ was pointecd
out that ss 5 and 6 provide in some detail for the pro-
codure to be followed by an applicant for a licence or
ljeans and by the objector. mhen s 7 (1) requires that,
white the controlling authority is not bound to follow
any Sormal procedure, he is o have regard to all

submigsions made by or on behalf of the objectoX and
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the applicant, and to the rules of natural justice
generally. It was cortended that, as far as the sub-
missions are concerned, the Minister was not provided
with thoe applicants' comments on the objections nor

with all the corrczpondance frem the objectors. Material
omitted included the letters of 27 January 1977, 27
February 1977 and 4 April 1977, in which the objectors
drew e+tention to the faoilure of the applicant properly
to marik out the area and asked fwithout reply) for an

indication of the procedure to be followed.

me case for the applicants was that they wished
to present their case and to answer that brought forward
tn thelr Jdetriment. + was submitted that a Minister
alert Lo his obligotion to comply with "the rules of
naty v dustice cenerally" might well have decided to
follow a differeni- course had mattexs been fully presenteqd.
T+ wa~s argued that the Minister might well have acted
differontly had he known first of the appllicants' com—
plain*s about the marking out and, secondly, of their
requests that they be involved in the objection procedure.
T+ was argued that the primary fajilure related to the
secons requirement of s 7 (1), in that the procedure
f511coed did not comply with the rrules of natural justioo
cenerally”. It was submitted that Parliament had by‘thOSE
words clearly indicated that it is not enough for the
minister to concider the letter of objection and any
other submissicns made by the objectors and the gsubmissions
of the applicant. The Minister must, in addition, it
was claimed, comply with the "rules of natural justice
gqenerally”. Mr Radich then relied on the statement of

rord Toreburn in Reard of Fducation v Rice (1911) AC 179,

182, cuoted with approval by viscount Haldane in Local
GCovernment Board v Arlidge (1s15) AC 120, 132-133:

v .1 do not think they are bound to treat such

a question as though i+t~ were a trial. They have
no power to administer an oath, and need not
examine witnesses. They can obtain information
in any way they think best, always giving a fair
opportunity to those who are parties in the
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controversy for correcting Or contradicting
any relevant statement prejuﬁicial to their

view."

at the Minister was in

&

It was swhmitted
essentially the came position as the two Boards; that
his basic task ¥WoE administrative and executive and
not judicial; 1~ had no power to administer an oath;
he neocd not -~ in gencral at least - examine witnessesi
he was nok subject to any particulax formal procedure,
huat he most, 1t WOS cubmitted, give a fair opportunity
to those who were parties in the controversy +o correct
or contradicht any relevant statement prejudicial to their
view. It was cvlomiteed that there had been & failure in

thia respect.

My Radich then reviewed leading authorities as
to the obliqation“to disclose reports, namely, Local
- > ——————

revernment v Arlidge {supra) where the House of Loxrds held

e it =

+1- the Doard aid not have to disclose the report mace
+o i+, and Denton ¥V auckland city (1969) HZLR 2563 South

otaco Hospital board v Nurses and Midwives Board (1972)

N7TR 828, and James Aviation Litd V Air Services Licensing
Apneal authorizy (1979) 1 WZLR 481, where the failure of

e Lody makindg »+n decision to disclose 2 report was

hele o be a »-cach of natural justice.

The second branch of Mr Radich's argument as te
natural justice was +hat the applicants r3id not receive
a ‘hearingt in the proper csense."” It was submitted
they should have been given a proper opportunity to

oot thein case +0 the Minister.

v was polnted out that ¢ 6 5) sets out the
e Lo bo folleoued by @ person wishing to object
Loy owe Llaxine Varming cpplication. He must:
£3) within two months notify the Director-
General in writing of his objection
together with the grounds On which it

iz based.
(11) Serve a copy on rhe applicant.

(1ii) The applicant may then within 28 days
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make written submissions on the objectiocr.
(iv) If the applicant makes submissiong he
angl serve a copy o +he objector.
Mr Racdich repaated £1at the MinisteXx was obliged in terme
ot s 7 (LY o talze into account "all subnissions" and

that, ~5 had 2lrendy been notaed, he did not do this in

o

this cnse. -1t WoS syriher submiti red, howeveXr, that the

H

procefures cot forth in s 6 (3) do not excliude any furthor

partfuipation hoioY

0

e Minister by the parties involwved .
Pecaunse of the roference to natural justice ijncluded in

g 7 (1Y, it was subhmitted that +rhe Minister nust grant

a "hearing", indepandant of the obligation to give one
party an opnorrr“ity to sec and commaent vupon informaticn

put boetore hin by another party.

1+ was accepted +hat opportunity +o state one's
own case, oy beind given a "hearing", does not necess-—
arily mean that 45 oral hearing wust be given. The
subnission was that whether a particular type of hearing
is or is not adazuale in tne circumstances must depene.

on tha circumstancced and, in rarticular, upon the
I

matters in issuc. Tf #he matters in jesue are simple
and without any contentiouns facts +hen a simple heaxring

without witnesses and in the form of an exchange of
1otrers might k2 adegurate. In the presert case, however,
it was argued many contentiocus matters of fact and
opinion were jrvolvaed co that it would have been almost
impossible to determine those matters on the basis of
corvespondence being exchanged preparatory +c the matter
going bhefore the Minister. It was submitted that the
jgguns were such ~hat expert evidence was required. To
L 0eenntely determine the matter, it was contended, the
by atar chould have rad before him evidence as to
loaaing technlaques, tonography, water and soil conser-

vation matters and the like.

My Radich, in stating the course of events,
mentioned specifically +hat in their letter of 18 June

1976 the applicants wrote:

"Iy these circumstances it would be appreciated
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if you would advise +he form in which our

objection will be forwarded to the Minister ",

arequost which was not answered. It was submitted
t+hat having regaxrd to the way in which the legislation
nas beoen enacted thexe could be no escape from the
fact that a full and proper hearing must be given in

accord with prirciples of natural justice.

Finally, uader the heading of natural justice,
it was submitted that the cecision did not state the
grounds of that dacision and was accordingly invalid.
Tt was noted that uvnder s 7 of the Marine Farming Act
1971 the controlling authority m2y uphold an objection
to an application for a marine farming licence if the
authority was satisfied (inter alia) that the grant of
the licence wouwld "....adversely affect unduly the use
by the proprietor thereof of any land adjoining or in
the vicinity of the area...." It was submitted that
a du’y to provide the grounds for a decision can be
fulfilled only by providing proper, adequate grounds,
and cannot be Tulfilled by merely reciting the matters
in s 7 (1) upon which the authority could uphold an
objection. Conscguently, it was submitted, the letter
dntrd 18 May 1273 informing the applicants of the
Minister's decision cannot be said to have stated the
"grounds" of the decision. It was argued that the duty
to notify an chjector of the grounds for a decision
arises at the same time as the duty to give notice of

a decision.

I+ was submitted that the nature of the "grounds"

tacrnd in April 1980 shows clear ly that the report wes

: i

qodamenta’ inportance in the decision-making

4 and aat it bhecomes apparent from the grounds
crated that ©he Minister accepted what was in the
ve ook, T was submitted that a statutory auty to
stats the grounds for a ‘decision has always been re-
garded by the Courts as mandatory - see Brayhead
(Ascot) Ltd v Berkshire County Council (1964) 1 All ER

140. This was not disputed.




Prosenting

argument for the firxst respcndent,

)
£ g
W 0

Mr “quire followed orcer adopted by Mr Radich. Firci:.

he Jdealt with the question whether the decision could e
validly made -y the Honourable Mr Belger. Mr Squire
neinted ont thrt s 7 requires the decision as to whethoor
an obijection should be vpheld to he made by the "con-
trolling authority" who, under s 2, is the "Minister of
Agriculture and Fisheries". MNr Squire accepted that th~
Minirter of Ticheries (The Honourable Mr Bolger) was not
att #he relovant time the Minister of Agriculture and
Pighoeries, It was submitted, however, that Mr Radich's
subiisgion that s 25 (e) of the Acts Interpretation Act
192¢ could only apply if the office of Minister of Agri-
cultvre and Ficsheries was vacant at the relevant time
was isconceived.  The fallacy in the arqument, it was
subwitted, lay in the notion that the resigna*ion of +ho
Minisiter of Agriculture and Fisheries resulted in the
aboiition of the office held by him. It was argued tha*
ab the time when the resignation of the Minister was
accepted the Department was governed by the Ministry of
Agriculture and Fisheries Act 1953 which provided, and
continues to provide, that it will be under the control

of the Minister of Agriculture and Fisheries. Mr Redich,
in rewply, submitted that the fact that the Act recoonizol
the existence of a particular Minister, namely, a Minictor
of Agriculture and Fisheries, did not amount to the
statutory creation of the office. The reality of the
matter, it was submitted, was that the office of Minister
of Agriculture and Fisheries was no longer in existence.
In shoxt, it was argued the statute was defective and

needcod amendmenis.

Section 25 (e) provides that "words directing
VL eunpowering a responsible Minister of the Crown to do
any act or thinc...include any member of the Executive
Council of New Zealand acting f&r, or, if the office is
vacant, in the place of such Minister..." The conclusion

cover the present case. By statute the "controlling
authority" is the Minister of Agriculture and Fisheries
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Section 5 {(8) reads:

"Every applicant for a lease or licence shall,
if s0 requirad by the Secretary or, as the
case may be, the principal administrative
officer of the controlling authority, mark
and kecn nmarked the area applied for in such

marner ancd for such period as the Secretary

or principral administrative officer may
specify to the appli t."

It was submitited that the requirement is discretionary
and not so impcrtant that non-compliance is decisive

as a matter of Jjurisdiction. Further, it was submitted
that there was nething in the evidence suggesting that
the absence of the buoys was prejudicial to the appli-
cants so as to armount to a denial of natural justice.

Hr Squire referred to the applicants' complaint that

lack of marker buoys had led te confusion and uncertainty
as te the area applied but subiitted that there was no
claim that they were prejudiced or disadvantaged in

presentine their objection.

In reply, Mr Radich submitted tha% the obligaticn

a3 o mark with buovs and keep the area marked. It
was pointed out that all the advertisements referred
to buoys being in position. < was unreal, he submitted,

r+

o suggest that it was unimporiant whether that was
corrcect having regard to the obvious reason for having
markeyxr buoys. There is certainly force in that sub-
nission as a matter of commonsense. In my view, Mr

] F v

riiet wng also entitled to make the observation that

oo P lmen Dol stort of establishing that the marking
oo beve s Do cnrried out as required. It was not

nmaveaconable to zay *hat it was surprisinq that no
afficevit was made by Mr Stonehouse, who was said to
be tle person who had been responsible for the marking

out originally. It must not be overlookeéd that a



mandatory requirement of a notice is that the area
shall be "described zo as to enable it to be readily
identifled."” I cgrec with Mr Radich that where buoys
are the only method of marking out their absence should
not be dismissed as vnimportant. Mr Radich submitted
that the applicants were prejudiced by the failure to
mark out as roquired because it added to the "muddlement”
and the confusion as o the date for objections and the
need for identification in properly making objections.
Further, it was submitted that the +test was not whether
the apnlicants wore prejudiced but whether the failure
to mark was likely to have an effect on a reas sonable
potential obiector. Tt was pointed out that one of the

-

mondatory reouirenents is that the notice shall:

"lescribe the area applied for so as to enable
it to be reoacdily identified.”

In the present case that depended on the presence of
buoys.

The conclucion I have raached is that the absence
of the buvoys at the tirme of the secon&?gftgﬁédadvertise—
ments should not be regarded as invalidating the granting
of the application to the second respondent. In the
pressnt case it has been expressly stated on behalf of
the controlling authority that Mr Hazley-Jones was rot
required to keep +the area marked. On the other hand,

I consider what occurred does have a bearing (with other
matters) on the important gquestion yet to be dealt with,
namely, whether this was a case where there was a denial
of notural jdustice. It is helpful, I think, to refer

st 115 moint fo the words of Cooke J in A J Burr Ltd v

“le inm Borove Covmeil (1920) 2 NZLR 1, 4:
"Ihen a cocicion of an administrative aunthority

is nffected by some defect or irregularity and
rhe consequence has to Be determined, the
tendency now increasingly evident in adminis-
trative law is to avoid technical and apparently
exact (yet deceptively so) terms such as void,

voidable, nullity, ultra vires. Weight is given

o it BEE T« o TR LA ) O IRy
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rather to the seriousness of the error and all
the circumctances of the case. Except perhaps

in cowparatively rare casas of flagrant in-
validity, the decision in guestion is recognised
@o operative vnless sct aside. The determination
by the Covrt waether to set the decision aside

’ . 1

Yonat e acknowledged to depend less on clear

¢

and abaslvte rules than on overall evaluation:

cretionary nature of judicial remzdies

fa taan Into account.!

The sccond stage of memoranda in this case

oXlowsd the cecerd hearing which, as I have already

notad, left the arguwaent unfinished. Mr Radiech's firse
written submiszion in reply dealt in some detail with
e fach that a licence had been aranted when the appli-~
cation vas for a ledse. This matter was not dealt with
as an irsua in the applicants' case but Mr Squire had
arqued that, having regard to s 2, the controlling
authority was empowered to offer either a lease or a
licence. In the circumstances I granted Mr Sguire leave
to reply oa this pnaint and he submitted the final

merworanduem in “he case.

Mr Squire oointed out, first, that the issue
dicd not arise on the pleadings but he conceded that an
amendment might be made subject to an order as to costs
In any event it wos cubmitited the Minister may offer
either a lease or a licence under s 8 (1) and a lease
or a licence is then executed by the controlling authority

-

and the applicant under s 8 (4). !r Squire pointed out

SO ARy proviias that an arplicant for a lease or
G b el o supply “...such other informe

boare o ey bo Poowstery to enable the controlling
athority to decide vihether or not a lease or licence
chould Lo offered to the applicant." As he properly
added, the section is wide eﬁougﬁ to include a request
for information from an applicant to satisfy the con-

trolling authority that proper rights of objection will



not bo defeated. The signi jcance of thie is obvious

in a case where the »ights of individnuals are in jissve.

ry Rodich reviewed the relovant provisions of
the Nel as to leases and licences. hare is nc dispute

a3 to moot of thace natters which show that rights of

4

o locroe are suhotantially greater. There was 1O doubt
+hat, on the evidence, ihe second respondent applied

for n lease and on 15 Noveuper 1978 he was granted a
vir Radich subnitted, that

(f}

1jcorce. It may well be,
1f an apnlication wexre nade for a licence possible
obiectors might not oblect o a licence but would object
+o & tease. I GO not agree. nowever, that that argument
haz any weicht in a case whiere a licence is issued when
the ~ooolication is for a lecsa.

wor these reasons I reject Mr radich's submissicn
that on an application for a lease the Ministeor was not

entiled to offcer the applicant a licence.

In

ki'

nis submissions regarding natur ral JLstlce,
My Srmire submitted that s 7 (1) simply gives statutory
exnrossion to the rule that where a staktute lays down
no snecific procedure the Courts will regquire a quasi-
judicial oxr administrative body to follow a procedure
con: onant with the requirementc of natural justice
ay v onriate to iks “pnetions ~ see Lower Hutt City
Covr~il v Bank (1974) 1 NZLR 545, and Stininato v
Aunckland Boxing Association {Inc) (1978) 1 MHNZLR 1. It

was cubmitted that in that context natural justice
simnly means fairness as stated in Daganzyasi Vv Ministe~
of Irmigration (1930) 2 NZLR 13 140. I+ was submitte”

thal in anv civen case the first and mocsi important

G ration fe an inguiry into the extent to which
cr codevont gieoabute nacessardly excludes ox mocdifies

the bhroad requirements of natural justice/fairnesé. AL
that woint Mr Squire submit+ted that the requirement to
" serve the rules of natural “justice did not arise until
after objections have been made and, that being so, it

was of special significance that an objector is required



to state the grounds on which +he objection is based,
in that it must be on the basis of the issues which
arise from the written objection and application that
the "Minlster will he required to decide in accord with
naturet dustice within the texms of s 7 (1). In terms

-y

of s 7 it was arrued the obligation to uphold an objection

avices only 1L the controlling authority is satisfied
1

L, -y 4 £, * -y g
L had L isgan oL &

enca or licence would result in any
oue o more of Lhe clircumstlinces 1isted in (2) to {d)
jnclusive, arnd thot if the cont olling authority is not

en srliafied no obiigation to uphold the objection arises.
the oionificance of that, it was said, is that in exercis-
ing his stotwetory Tunction to decide whether oOX not an
ohjection in any case should be upheld the controlling

authorisy can pronerly have regarcd only to information

b
oy subnissions which bear on any one Or ncre of the
watbers listoad in -{a) to (da). I du not think there is
any disvpute that that is so but there remains for con-
sideration in the present case the application of the
rules of natural justice in considering the question
whetiwr the crant of the licence would "adversely aifect
unduly the use by the vronrictox thereof of any land

. .

adjoining oxr in the vicinity of the area."

Tt will be useful, I think, at this stage to
refer in more detail to My Radich’s arguncnt having
regard especially to the appi itication of the rules of
natural justice in the present case. In my opinion
Mr Radich is correct that the requirement of s 7 that
the controlling authoxrity must ohserve the rules of

natural justice in making n coision does not mean that

fo )

ruloes of foirness can oe ignored in the stages leading

(s Lo Lhe matter coing pefore the controlling authority.
Ciris is of imporianca, of course, having regard particu-
larly to the complaints by the applicants that they wer®
not +iven any ‘hearing’ beyond mere consideration of
their written objection and &id not know +he contents

of the report to the Minister. As I have said, Mr Squire

had argued that, in terms of s 6 (5), an chjector has but
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ore opportunity to put forward such suvbmissions and
informnation as he concsiders will support his objectlon-
Mr Radich sudmitted that it was shig attitwde adopted
by the Deporirmant hich had caused the major problems
in the caso and it wos cuhmisztad that such an inter~
pretation of 5 € 58y and 5 7 was WIrong. It was arguec
that chcilanquaqe of the sections shows +hat a hearing
{(hot necessarily crnl) is contemplated. It was argued
that the roforence Lo no formal procedure, coupled
g the reanironanloas Lo nntural justice, makes it
ploin zhas corttidng TaLe rron reading the papzrs in
vequired; 31t wWas subnitted that "some further ex—
chonge of argunient a..ter +he completion of the prelimin-
arv papers vwad contomplated.” It was submitted that

5 6 (D) supports that vicwr, having regard to the s3teps
the applicant 1s raguired to take and the machinexry
provided for the applicant o make svbmissions. It
was argued that the iosues raised in the present case
tnvolving basic questisns reda rding the competing uses

oi contiguous water andé land between individuals were

.

<

not the kind of fegsues which fthe Legislatere would
intend should be resolved "moremptorily”. It was

avened that Shiz wa

Ts

U]

the kind of case where an obiectox
L otd he Liketw to call the ovidence of an expert to

Lport his grounds of objection and it is unreasonabic

o anggest that matters of +his kind could be included
in the origiral cbiection, nspecially when the case

for the anplicant znd the views of departmental
officlals were not known. That this view is correct
e suprnorted, it was submitted, bearing in mind that
cortrolling anthority could ke a harbour boaxd ox

oot v, and that there werxe potential con-
smen two or more objectors and betu...
¢ ectors and the applicant as well as with officers

oL Fue D“Da”'ﬂﬁnt

My Squire submitted that +he letters dated
27 January 1977, 27 February 1977 and 4 April 1977
ad:d not have any bearing on issues properly arising



under s 7. On the other hand, Mr Radich submitted

that had the correspondence heen nefore the Ministerx

he would have bczn aware that correspondence had not
Leen answered., It was submitted that the Department's
answer that that ~orrespondence 12 nothing to do with
the criteria in s 7 would mean taat complaints as to
proccdural dnficiesncies were irrelevant. It was argued
(and T +hinlk richtly) that the controlling authority
needs +o have before him facts which affect the situatio:n
leading up to tne oxzercise of his discretion. I do not
agrece with M¥ Squire that there ig simply no foundation
in foct for the applicants’ claim that there was a
wranch of rules of ratural justice as a result of the
Mipister not haviag had the opportunity to have regard
to the three letterxs. In oy view, it was a factor to

he talkep into account with othery matters.

Regording the complaint of the applicants that
thoy were given ne opportunity to comment on the contents
of the pDirector-Gencral's report, Mr Squire accepted
that the test was whether it could be said the applicants
were treated unfaixly in being denied that opportunity.
T+ was conceded that there are caces, examples of which
wore cited, whcere the dictates of "natural justice/fair-
neas", as it wos pubt, require that a repcrt be disclosed .
T+ was submitted that the question of unfairness depencs
on +he statubovy framework, the purpose of the report
and the part played in the natter by those responsible
for its preparation and the contents. The statutory
fyamearork is quite clear, as alrezdy stated, but Mr
Gt en gubmitsad again that, as the requirement was

[ [ER3 DU T -

¢ hieciion in writing rmust contain the grounas

(v

a3 Sy 1 1o bhosel, its clarity and explicit relevant

tin . ore +he recponsibility of the cbijector.

Acein T oshall refer o My Radich's submissions
in sone detail. He contended that the significance of
the matter was that Mr currie.felt able in his oral
evidence to say that the Minister accepted everything

in +he report and based his decision on it. MNMr Radich

subyritted that the applicants' case was that the re~~x%t
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clearly contairad contentious statements ang also
errovs. It was pointed out that the first respondent
claimed that procedural requirements had been complied
with Lub that +his wasg strongly disputed. Secondly,

1t v gaid the roport was in terms likely to leave the
: Aautihiorily with the feeling that there was

N0 conilict rogarding the planting and tending and thin-
ning of the tross. on the contrary, it was submitted

3 unclear and shows that its author hac

Misintiorpratiad ~ho information. It was submitted that

r

~conrideration of +he problems at the

P

refevinces to
erm ¢t the licence overlooked that the appli-

end o the

de

VHNLLS have ro right o he heard at that Stage. Most
impoertantly, it ywag submitted, in giving a picture of
Lovdaing operatsions "into" the water the Minister was
complorely misinformad, the actual proposal being to use
aerial cables fram the bush to a barge. Then there was
a refeorence “o +ha Orbhudsman’s reporxt: which would have
been answered by saying +thet that idea had been investi-
Cated and fourd to be impracticable. Lastly, it was
“rgued, the report hag introduced factual material and
opinions of others t0 which the applicants should angd
would have been in o position to reply. He submitted
that it containe: neew facts and facts ang opinions fromn
outside the Denariment which were not known to the
applicants., The attitude of the applicants is that had
they known of the contents of the r'eport ard been given
the opportunity to reply they would have been in a position
to satisfy the Minister that the report was seriously
wrong. It was submitted that the report mest have had

"

¢ profound effact? an the decision-maker's thinking.

T A

UMY Tl o, iy Sovire's submission that it was
Lor the objector o woke out his objection fully and
clearly goes oo far if it is intended to prevent an
objector from comnlaining that matters set out in the
report were inaccurate or required explanation which
would have placed a different coriplexion upon them. I
repeat that the crux of the present case was whether the
grant of the licence "would advercely affect unduly the
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use by the propriector thereof
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any land adjoining or

-

in the vicinity of the avea. am unable to agree that

the first respendent the contents of the

0
)
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(0]
}-.J
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objection if i1t is inadeguate a result of the manner

in which the nNeportuent (no doubt in cood faith) has

poasontod the wacerisl to the Minister. As Mr Squire
prosccly concaded, 2 factor to he considered is "the part

pltayad in the matzer by those responsible" for the prep-—
aration and contents of the report. Mr Squire also conced ed
that "rtho role of the Dir
thot A1) relevant nuterial iz bofore the Minlster for his
Gecision, "and Mr Squire added that "neither the Director-
Conersl nor his Depariment iz o party in any sense to the
ivucs tequired to be detormined by the Minister under
a7 (1Y." Iy he ooid, the revort was preparxed to "intro-
Auee” the Minister e the matter he has to determine. In
my view it ia only necessary to state those matters to
under?ine the importance of the Department's role in
eusuring thal: relevant material is before the Minister
and that it is complete both as to fact and opinion, if
opinions are ewpressed. It is in these circumstances
that the question whether a report containing the material
now disclosed, on which the objector made no submission
ond wiiieh he has had no opportunity to see, amounts to 2
breach of the rules cof natural justice.

In considering the matters of complaint, Mr Squire
drew atrention to the reference in the objection to the
only practicable method of "extracting thinnings and
native timber directly to water" and submitted that the
comment in the ranort to the Minister did not introduce n=7

ot 1 but exnresscd a different point of view on the

.

S, T am gni o unnable to accept the submission that o
convents made (atain no doubi in good faith) did not affcon
the basisg ol the objection, or that the report as presenicd
did no' mean “ha% the cbjection was consideared by the
Minister on a wrong basis. The short point, in my view,

is +hat in the course cf obtaining material and making
~omments for the Minicter's assistance the method of convey-

ing the timbor to bargass in the water was not brough%« to
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the Minister's attention. On the contrary, methods
which would no have been practicable, and were not
proposced by the applicants, were mentioned in a manner
which, in ny view, would inevitably have supported the
docicion the Minister reached. Whether the method
prownsed is practicable, or practicable in areas where
s not & matter

1=

mugsel farming 1o heing carried out,
on which there vas evidence, nor was it a matter for

the Court to decide. In my opinion, the fact that there
are venl questions of this kind which have not been
ivveostigated manme that the mather was not consicdered
with all relevart meterial available. In Zhose circum-
stonces Ioam catlsfied that the prep ration cnd prescnt-
ation of the roport were unsatisfactory and that becauss
the epplicants had no opportunity of commenting on it
the information hefere the M'n*s

4 LIS & SR

(’3’

exr was incomplete and

likely to nislead him.
T do rnw overlook that Mr Sguire submitted that

-

the opplicants did not refer to "logging by aerial

cable" and that {they should neo% be entitled to complain

-

that the Minister did not know what they proposed. In
my view that is an over-simpliZication of the position,
Dersing in mind Zhat the report makes an as cumption th. -
tiie proposed logaing wonld be done in a manner which

would not have hoen permitted.

rincivles applicable have been referred to
above., I thin* the following observations of Cooke J

*

in Yreanavasi's case, refeorred o by counsel, provide

hel "l guidance in the present case:

"e...t uowan dlindster must be froe to obtain
the wvicw s ol his dapartmental officers on the
without having to disclose those views
to the oovellant,”

and lator:

"This is part of the working of the ordinary
governrental machinery and would have been
exnected by the lecislature: see Bushell v




secretaxyv_of srate for the Environment
(1000) 2 All ER 608.

Cookxe J also

vphe apnasiant chounld have & fair opportunity

of correcting Or contradicting any relevant

“S

gtatenent P ejudicial to his or her view.
probably the 3ame spould apply 1< +he pexson
dosignated €O malie inquiries and report
hanpena2d ©0 we an officex of the Jdepartment
rather than &n ovtoideY, for it would then

e more wian & matter ok noxrmal consuitation
woelidn wac department. However, we are not
new Conled Eon o rule on such a case."
Avplying tha accentcd principles, T have come

£

o he conﬂxn“"ﬂn +hat it was unzas in the circum-=

H

st ances of the precent €ase not to discloce the
contents of the rep ~or: to the applicants. That being
S0, L considur +hat the position must Le regarded as
untlair and a bre vach of the rules of natural justice.
nhin is a casc Nere I respe wially adopt the woxrls of
Conke J - noyverall evaluatl ;on" already quoted Lfxom

his judgnent in A J Burr Ltd V Blenheimn Borough Coune. ..

(oupra) at p .

There being other natters relied on under thn
head of natural justice, it is appropriate hat I shoull
deal with them as the oxder I propose to make is unfor
o 4 (5) of the Judicature amendment AcCt 1672. Under
shat guhcecition the Court is requlred to advise the
parson ~oncerned with "its rear sons® and give *such
Jiecctions as LT 1hinke dust as to the reﬂon51ucr1v.¢?

o the whole O &Ry nort of +he matter enat is refermii.

p .
9}
tj

Hhack for rocoasideratis

Mr Sguire subritied that the applicants' complalr

that they wexe not given an adequate hearing was a "rigi&
technical and overly 1lit eral® approach to the require reman’
of natural justice. e sobmitted that in terms of the

Act the stipulated procedure Was gimilar to that regulre:
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under s

that

that Act provi

At

Aot 1964, submitiod

that the request to the Minister

Immigration It was

ded

should set out the full circumstances on vhich it was
har o thus negoiing any suggestion of a reed for an orcl
hooar na, Mo epyovea that s 6 {5) indicated a similar

apniroach 1))7 tho
wices di

hot e

Q20N e

she

e

cannaot

vope el
VI

2ls

In thao

[ e
A & e

in&ividuals

entirely differont.,

Mr

e

x(V‘P 1

natural JU"* ce In

I have given concerning the report.

contend that

T rrf~s(-1

r\v alalale) 1 n

TNy LD "

S

virg conviciion for

a viva voce hearing was necessary but

ature in the present case, In mv

(LN

the nature of the statutes is such

any close analogy. Sectionr

s to the linister against deportaticn

an cffence a&s a prohibited

rrese

£ casce the issue is betwee

b9
tor

,’\

of

papers.

denial
the
objecticn
a denial
I do not think it is necessary to
in detail having regard to the reaczonc
Mr Radich did not

simply

that theé Minister should have the circumstances adequately

nresented to hinm,

reasons have given that weas

noi done,
As to tho complaint of "inadequacy of decision®
Mr Sauire submitiel that the statutory obligation was
to provide ar applicant with written notice of the
dinister's decision and the grounds thereof (s 7 (2).).
T was submitien that it was significant that the duty
Co dono o was thot of the "Secretary"” or "the principal
R R 2z of the controlling authority”.
les oon cod o that the duty to give reasons for
i Jerision is coparate from the duty to observe the rulcs
of n . tural justice lies in the fact that failure to give
adegralte or propexr reasons,invdischarge of the statutory
oblication does not vitiate the decision itself. Mr
Squire conceded, however, that the reasons initially
given by letter on 18 May 1979 "are probably not a proper



dlscharge of +ho statutoXy okhligat jons". Yor that

of 21 hDril 1030 was written when.

ag Mr Squire DUE ir, the reasons for the ohjection

n
not being uphelld 1emre amplificd.

My Rallel pointed cut +hat undexr s 7 (2) *there
vag Aan ohlicaticon On ~he c\“:rolling anthority to
promalgate tho crounds For ithe Gecision which prcduced
an iwmplied obls Teation on e decisi ion~-maker to give
ronaons for his dncigion. Tt was submitted that the
vounds belad -oSly igsued vere of no conscauence having

Ty foyrmulatod —rt hout raference tO the Minister. In

+1o result, ibhovas suhmittet, neither the QCClSlon—mﬂﬂa“

nee the odmind oLrator hat complied with the statutory
.

ohligation i khet no TeAsons have ever bkeen given Dby

. oLt T o
Vil Gecl: aion-riuicio.

A1 e T noed saye * +hink, is that in dealing

v th the matier OD reconsideration what 1is required ic

Tor the redsolls T hava endeavoured o set out

comprehongively T make an nrider ~urguont O S 4 (5)

£

4Ly matber be roferred bhack o the first respondent 2

Ccomsider o determine having Yed aard to the matters

Lo owhieh T have raferrad in considering the rules of

c
+e the form of & T0Ye detailed order and as to costs.

e rors oY

~n1icitors for

‘e amended) AT the Julicatuxe npendnent Act 1972 that

esaTY, L shall neaX¥ counsel av



