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This is ,:n application for t::0 ens of the 

chilc"'ren of t:1e 11arriage. 

TI1e delay in giving my decision should Ge 

explained at the outset. rl? intention was to deli vc?r 

judqr,,ent promptly as is dcsirc1})le , anC often 

essential, in sue~ cases. 

however, the parties had arranged what amounted to 

interin joint custody and soon after the hearing I was 

askec1 to po~otponc ny r1ecision as there ,,mre 

of reach a settlencnt. Un I did not 

that the negotiations had failed due to a 

misundcrstanc'ii'1S w',en I later c1iscussed the matter Hi th 

the Registrar. As a result I have had to reconsider 

, t 5 of t~e a6dresscs the ,,.,hole of the evj_c~encc anc ny no c. 
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of counsel. It was fortunate that the welfare of the 

cld.ldren ,,,as !,rotected by the satisfactory interim 

arJ:ansonents c1s to custody an<~ c1.ccc-ss. T11c c0ursc: 

taLen in an encleavour to c,nable the: 

joint custody has certainlv ven the oarties tiMe to 

consider whether the\, could agree on joint custody which, 

it appec1.red, was a nossible hapov solution for a very 

sz1cl ca.~,e. 

The history of the Marriage is of importance in 

this c2se. I sum:r:,,c,rise it by reference to tho chronoloqy 

which •las 11elnfullv provicled. The were m,,xri 

in JI as tings in .Janu,-:r·., l O 7 0 • r:'hev rr,ovc·c1 to Lo'·1er rrutt 

in :1av 1ri70 anc,-,,2.s born t 11erc in. 1971. The 

same month the responde:,t ,•.'as 0 1,eratec1. on for a bo'>7el 

pcrforc1tion. She ;1c1.cl ;:mother ooei:ation in 1972 and 

The marriage was clos 

to hrc;:-ikc'\o,,m in the nc:ct few years. 
a 

Tn that neriod 

the respondent had/short-lived affair with another man 

during 1974. i=r1c le":t L1e :n0.trilc1onial home in Octo:)er 

in hos".:lital ::or 

,nircrcrv in 1975 ano continued to ;;uffc!r ill h0c:1lth in 

197Ei 2nc l".l77. Tn ~arch 1q79 the second natrimonial 

home was purchase:•d at which is a few 

minutes away from t 11e school the children attend. 

that year the respondent was in hospital for an 

and ,,;as under tn:at;ent in 1Cl79. 'J'hat year she moved 

into a bedroon froT:1 her husband. 

another affair wi tl1 another man of short duration. In 

19G') r:iarria'r;e guidance began aEtc"r the 
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legal advice. 1/ithin a short time, however, the 

respondent left for IlRstings in l'.180 tatinq 

the children with her. An interim custody order in 

favour of the applicant was made O'Regan Jon 2 

October 19~0. Later that month the applicant sought 

counselling at the Anglican Social Services ly Centre. 

There was trouble over access in Nove,:1.ber 1980 but later 

that month the respondent joined the applicant for 

counsellins at the J',nglican Social Services Family 

Centre. These counselling services led to considerable 

progress in the relations bet~een the so far 

as the children were concerned. As a result the present 

satis arrangements for access were made. 

In his submissions '1r Turkington said the 

real issue ,·1as "the manac;er;1ent of the two :Joys" in 

a case where there ,·muld be a con influence of 

both parents. ne submitted that the 

a very satisfactory part time jot was well to 

continue her proved ty to care for and bring up 

the children of 10 and 9 years of age. I1r Turkington 

pointed to the respondent's close involvement through 

babyhood, kindergnrten anc1 early school as described 

in the affidavits and viva voce evidence. This situation 

it was subnittec1 had continued since the 

and that on the evidence the cri ticisrns maue '.Jy the 

applicant as to a lacl: of: sensi ti vi ty and insight stood 

alone. liaving regard to the eviclence as a 1:1hole Mr 

Turkington subni tted th2.t in the peace and 

quiet after separation the respondent, whose capability 



was not disputed, had nroved ~,at she should undertake 

the role of solo parent. It was claimed that the 

on the other hand, despite his ef~orts to ~eet the 

situation was cleclrly at a c1isaC:vantage which could not 

but be coMpared unfavourably with the position of the 

respondent in being able to give the necessary care 

and attention to boys of this age. In context 

it was submitted she should be in the matrimonial home 

and the children in their present environment. A 

close relationship with the applicant would also be 

practicable and should be provided by liberal access 

arrangements which, it was clear, were a 

matter of agreement in the case. This was a 

case ,,1here the parental bond ren~Rined stronq which 

could best be secured by taking advantage of the 

individual canacities of the narents to continue with 

cant 

their influence on the children while in their 

respective jobs. ~aturally Mr Turkington drew attention 

to Dr Bridge's report. Mr Turkington also pointed to 

the advantage of the extended support of the respondent's 

strong familv uni i\s to neighbours it was submitted 

that the effect of the evidence was that both narties 

had won resnect for their canacity as parents. 

}1r Turkinoton referred to -:.he orinciole 

reoarding conduct and submitted that there vms nothing 

in the 0resent or the future ~~ich should weigh Rgainst 

the resnondent. It was argued that any suggestion of 

an irresnonsible attitude on ~er part evidenced bv the 

associations she had had must be considered having 

regard to the applicant's insensitivity in the earlier 
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part of the marriage. At the present stage the 

would have to be judged living apart in the role of 

solo parents. 

This is a case where the children are young. It 

is a case where they are boys. It was sulxnitted that 

as .the statute now states, there are not, and never 

have been presumptions based on either of these situations. 

Indeed, in the present case r'lr Turl:ington submitted 

they were factors which did not loom large because of 

the close continuing interest and contact of both 

parents throug~ access arrangements. 

Ilr Green submitted that the question for the 

Court went beyond the issue of 

:1r Turl:ington. He submitted that in every fanily one 

parent inevi l1as a greater influence on the 

children than the other and that the issue in a parti9ular 

case will be to decide which parent will have the greater 

influence on the psychological and emotional develop1rient 

of the children in the years ahead. This submission was 

made, lib=, I1r Turkington' s on the basis that in the 

present case that arran9eP:1ents as to <1ccess ,muld be 

lil:ely to retain the influence of both parents. 

I pause in my revie1.1 of the sub:nissions of counsel 

to make the coDment that I think it is sible to 

generalise bearing in mind the infinite variations there 

are in the relationships between parents and children 

in any family and during the various stages of their 

developnent. Of course the Court must do its best to 
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consider the competence of parents having to 

their past actions, so far as they are revealed, and 

try to assess them in the role of solo parents. In 

doing that it is necessary to try and look ahead into 

the forseeable future of 

extent that seems possible. 

children concerned to the 

Mr Green submitted, correctly, that stabi 

and security were important factors and that the 

continuity of the status quo must be taken into account. 

He sub·ni tted that the evidence :iad not shown any long 

term or short term reasons for changing the exis 

situation. On the other hand it was submitted there 

was "a cloud of uncertainty~ as to the situation under 

the 's control. Mr G=een referred to the 

respondent's action in leaving and 

to Ilastinsrs as a si<}n of selfish ,-md 

and that t\1ere were other exanples of an 

the children 

ihle conduct 

ible 

life style, already referred to. These matters it was 

submitted were factors which acraj_nst her as a 

suitable solo parent. '1r Green referred to the evide;nce 

of the cant's active in the care of his 

children and his success in their in all 

activities. Ile subnitted that a real ano marJ~ed 

sensitivity on his to the needs of the children 

had been established. And it was the cant, 'lr 

(;reen subni tted, 'vho after the complete breakdown in 

the marria0e had "set about 

by counsellinn at the ~ani Centre. 

life together" 
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Regarding criticism of the appearance of the 

children iir Green sul-:Jmi tted the renorts of the school 

princinal should he noted. It nas subrni tted t1_1at that 

report and the evidence of the family counsellor raised 

doubts as to the accuracv of the a tions :1ac1e }JV 

material considerations 

'1r Green su:)mi tted thut te ,·,hat the res':londent had 

said they were nr5bably.evenly situated. 

that "once the basic needs are ret the 

!le sul·)mi tted 

of __ avis2·1ncs1 

is slic;-ht". It was contended that high standards of 

neatness set hy the resoondent and criticisms founded 

on them should not he given 

Turnin0 to Dr Dri 's evic1ence ,'.r Green sub;;,i ttec1 

that it must be considered with the other evidence and 

that the doctor's view that the father was not in a 

position to exercise the "constant supervision" that the 

respondent had been able to give v:as overstated. It was 

subnitted that the cant was in a nosition to ,ain-

tain fully adequate itandards of daily upbring ~nd 

that the present arrang,~ments confirmed this. 

1r1atters 'd}1ich had arisen coulc~ :)c 

counsel both parents ' , nau 

in the ev::_c~ence 

of !lrs ParJ:cr. '1r r:reen subrni ttt.~c: that cant's 

abilit'.! to UP his sons was confirmed by his 

success the he has had custody and he 

contended t~at ~earing 111 ~ind the respondent's Medical 

his anc~ the need of a father in a case Hhcrc both 

C:lildren \·Jere boys, tl1e applicant Should be 
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custody. 

Before reviewing the evidence in greater depth 

so far as it is relevant to this case it is useful, I 

think, to refer to general princioles ·c1hich it is the 

duty of this Court to I refer to the following 

passage from the joint judsrnent of Richi;iond P and 

Richardson Jin G v G (1978) 2 NZLR 414 : 

"Custody cases a.re difficult cases and we 

have given careful consideration to the evidence, 

to the judgment and to the submissions made 

to us in terms of s 23 (1) of the Guardiansbip 

Act 1968. The wellbeing of the children. is 

the first a.nd parmnount consideration. An 

overall view must be tal:en. Undue is 

r,mst not be given to material, nora.l or re 

considerations, or for that matter any other 

factor. ~11 aspects of welfa.re must he taken 

into account and that will include consideration 

of the child's physical a.nd mental and emotional 

wellbeing and the develor)lnent in the child 

of standards and expectations of behaviour 

,,,i thin our society. In most cases and 

largely because o~ the respective roles of 

the bm parents in the fami , it is the 

mother ,·1ho has the closer and stron<;er tie 

with the children. 

nost fanilies, 

It is the nother Hho, in 

the <;reater time in 

conpanionship and shared activities with the 

children. And so she is usually the person 

uith whom the strongest l:ond is forned. She 

is usually the central figure in t:-ie child's 

life and development. Fer those reasons it 

is often said that it is general in the 

interests of young children to remain in the 

care of the r;1other. Fhat '.ms been referred 

to as the 'mother principle' reflects that 



9 

common pattern of family :::..ife. Dut as the 

Courts have said over and over again, it is 

not a principle or rule of law. It is not 

of universal ication." 

nr Genc1all in dealing ,,Ji tt the facts subni tted 

that this \las one of the rare cases where avenues of 

criticism were limited and that both es should be 

regarded as '\,.1orthy parents 11 
• It should be noted that 

}1r Gendall had spent a total of 21 hours with the parents 

in the course of interviews and visits. 

to the submission he was al>out to i'lake he 

that the parents shoulcl realise that the children 

"belon9ed to themselves rtnd not to th0 parents". Ik:: 

submitted that a formula was =ed ~~1ich would lead 

to the boys receiving the best of both so that 

they would still have the of belonging to 

a family. Ile was encouraged to put the case in that 

way because of the attitude of the to 

responsihili , as the evidence de~onstrated. As 

I understood him 'lr Gendal1 was R formula for 

the case to continue the successful division 

of r0.sponsibili tu ,.1hich 1·.,as verv clifferent froD cus 

to one and "crunhs of access" to the, othc'cr. 

Regardin0 criticisms of the 1:Jas'cd on 

:.ast conduct 11r (;endull submi ttec. t'1F1 t there, shoulc1 be 

no criticisn of either of a kind relevant in 

the: terms of the stntute; that hath ,vere canRble as 

narents the rec1l bitterness between them. In 

his submission both had sho~n their capaci in the 
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interim period and he went so fa~ as to say that the 

boys would not have "survived the trauma" of the 

separation if the respondent had not been close by 

co-operating as she had done. 

Regarding c1i vergent vie'·7s expressed by the 

children on occasions he submitted that should not 

be treated as determinative; that in fact the attitude 

of the children was not to hurt either parent. Having 

seen the children during the _od of the interirn 

it is sufficient for me to say that I 

agree with that view. I ,·1ould only add tlwt the boys 

seeraed to me to be 

and indeed to 

the pre~ent situation well 

ate that their welfare 

v1as the object of all concer21ed. 

t this of fact J.1r Gendall 

submitted with "hesitation" that an order of joint 

custody should be considered. He submitted that a solution 

which recognised that separation does not deny or negate 

the obligations of parenthood should be careful 

considered. ,le repeated that the 

arrived at follm,ing the interilti orc1er of this Court 

illustrated hou joint cus 

as joint care and control. 

coc::lc: practical 

Itr Gendall made it clear that he rnade the 

submission on the basis that hostility between the 

parties uas ended, that there was proper cor:u·,mnication 

and a desire to maintain a "far:1ily" atnosr)here for the 

children and that there was a F1et:1oc1 of counselling 
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available when necessary. Ile envisaged a case ,1here 

the ,·1elfare of the children and their development ,·1as 

by parents of intelligence, understanding and 

responsibility nnd was strong to achieve n workins 

providing for both " and "influence•·· 

as the only possible basis of a joint custody order. 

It was submitted that the s of ~~at could be 

the result showed the great ':lhich were 

possible as compared with an order f~r cus to one 

parent which inevitably neant that the other parent 

could not serve the interests of his or her children 

as well de liberal o= access. 

The place of counselling referred to '1r 

Gendall is referrec1 to in a recent article in the 

Victoria University Law ~evie,·.' 1:1 81 Vol 2 p 9 5, 122 ·-

"Parents at Lc1w" by \7. Ullrich. 'T:1e article~ Deals 1li t 11 

the developr-1ent of the bet1/.reen 

pc1rents and children and concluck,s ,·Ji th the following 

pc1ssage which is apt in considering the practical 

in the present case 

"l\t the sar.1e tine it is that there 

are no 1 ans'.:ers to fa.mi 

anc~ thc1.t counsellin~r anc1 conciliation services 

r.mst be !:;een as provic] a u:;eful resource 

not only at the :s,oint of narriarre breal:c1own 

hut c1.t any stase in tl1e li::e H:wthc::r 

before 

or 

, c1.fter cJi vorco 

marriage. As a socie 

,·ff, r,mst realise t]·wt t;1ere is more than one 

nodel for "the fa;,1i " and thRt 

must be .sustained across the boundaries of 

reforr11ed adult relationships." 

roJ.es 
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'Jr Gendall cu:P1i tted thut an onler for joint 

custody 1-;ould conditions fixed the C::mrt. 

\Vay of it t:.1<1s subr-nitteC: that con(~itions coulc1 be 

mode part of the order the when the 

children 1-1ould be •:li th each :'.)Rrent similar 

to the interim arran0oments with variations to ~e arrive 

at by agree~ent and and arrangement 

for sharing the children holidays. 

At the end of the in this case I Made 

notes of mv tentative view that there to 1,e a 

case for joint cus 

evic'ience thnt thr:: 

, ac1dincr that tliere Fas clear 

related well to both the n11rent 

:'.)0rents". 

I also noted that an order in sone detail would be 

Tho course of the trial fol a nerioc1 

when interim arrangements had worked very well clearly 

led to J.1r Gendall feel stic enough to make 

his submissions as to joint ccstody. These in turn led 

to the notes I made. Then within a short time: was 

as),_ec't to post~,one furt;.1er .consi(~eration f the C?1,;e, 

r;,en tioned. 

~lat agreer;~nt on joint cus lzegretful 

\,;·ietlwr I should conclw.:'.e that t:1e feel s of 

:1ave ;)een shattered boca.use one or other of: the 

or lJoth, have not r,2 The of successfu: 

joint cus in such circunstances r:1ay not appear 

favoura)_;le but on the other hanc~ the decision is for the 

Court, and I ha\re the fol evidence before r:,e :ror,1 

the parents themselves in answer to ::r Genc1all. 
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irc;t, 'clle evic~ence o cant : 

"Do you ctgree they arc bot.Ji cmxious abo1-1t t:1c, 

idea that ei thccr their r.1other or their father 

rrtight ,.-,in t;w;, as a result of this hearing? 

Yes I believe there is soMe anxiety there. I 

think they both don't want anything to change 

ac;ain·. ls not the situation that like al;,1ost 

all chilc:.ren don't want to have 

to chose between yon anc1 Lhecir rnother?Yes, very 

much so. 

?\.s I see ,·.1llB.t has been happening since november, 

you and your ~ifc have been substantially sharing 

their carc?Ycs, T believe ~1at has been for the 

~enefit o~ the c~ildren. The only effective 

c1.i .Ccrc:nce in terrns of t.ir 11c:. of direct care), 

J':n::cnins before: :)chool z1.nc1 

Four ueel: ni t~.::?Ycs. Do you fecJ. tlw 

concc;)t that of sharinc:, so that the boy,; :co till 

ha.ve the ')est of both worlds with tuo parents 

should conti,1ue ir, sor:-,e form or other if at 

all possible?Yes, very definitely. I believe 

the sharing that has ta.ken pla.ce has enabled 

the chiJ.clren to survive the up o 

Given thj ... s has 

t:1c love and genuine concc-r:1 of both you , 

your wife, can you sec t~c future being ndv 

for the bc/s t}:1j.s type of continuin0 

hut withm:t rc:-,1_1~. one parent a winner and one 

a loser? I" t:,c:,t c,m be 2chievec1, yes. It 

would be for the children and for either 

Darcnt. You agree with ~e t11is is not, or 

t not be, a contest for the children in 

sense of your or your wi 's possessions?Yos, 

very i1.1uch so. Both ~arent has a great deaJ of 

love for t>2 ch:L1c"'::::-en. Y·7e can both it at 

the back o ': our r,inds that uhat ,·12 are doing 

is for the best interests of the children, you 

don't tencl. to ~,et that 1C:J or LOST:: situation. 
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Dealing in legal concepts about 

and access - if we talk about care and 

do you see that the ,,ould benefit 

from a conti~uation of a sharing of care and 

upbringing - fr0111 a situation of joint cus 

Both parents quite obvious !wve 

to contribute to each child and by a 

taking place now both parents ,,1ould continue 

to contribute to each in his or her ry1n way. 

Do you accept if that is to work it can on 

happen where there is a very hi of 

co-operation, connmnicat.:'.on and good will heb-1een 

the parents?Yes. It will very much on 

those particular " 

The evidence of the was to ~1e same effect 

"Do vou t:1ink would be? re 

to their fari,iliar home rather than t!1r:0 smalJish 

fli=it vou have.,,? 11ost clefini so. '?he 

of relaxed ooen space activity is Dore availahle 

tlwre?Yes. 

TO COURT: How lone have you been out of 

matrimonial home? About 6~ months. Do 

vou thin]: there _ be any difficulty 

if this wC?re the nosition - of your 9oing 

b2ck there ,,!i t'1 the: 

in those circumstances 

and vour husband 

out? I don't 

see anv ~ifficulties at all Sir. 

You heard me ask your husband 

auestions relc1 to sh2rina of care and resnonsi-

bili tv for tlw ho 0,s? Yes. Even th0110h there 

has ;)een tension a.nd ill feeling sorriehow you 

have both advanced the situation substantially? 

Yes. The tension and acrimony that exists is 

ly because you and your husband are 

in a contest and you are both anxious 



15 

about the outcor;-ie? Yes. That is inevitable but 

it has been the impending competition that has 

injected a less than charitable 

each of you to the other?Yes. Do you think it 

\·mule; be possible in the future to put aside 

the hurt that a case and breal:(irn·m occasio:is 

so that your b-10 boys can have the very best 

of both ~1e fact you are going 

to live apart? I believe we can, yes. Will 

you work towards that?I most de \·Jill. 

ili th counselling if necessary, do you· see it 

as possible that there could be very substar.tial 

sharing of care and of decisions of 

importance affectin~r the boys between yourself 

and your husband? I believe so. 

You heard your husband express this similar 

belief and sentiments - so t!1at there t 

not to be any insurnountable barrier to 

you clS for the; of your t110 

boys? Thut's right." 

l7ith this evidence I have considered the. 

valuable report prepared by Dr 

The conclusion I have reached is that this is 

a case s.1here u joint ens order should be ordered, 

but it is also a case where there are some 

si0nals to which I have r<.;ferred. That so the 

order I mn about to mal:e \till not at tl1is stage be 

in detail and it uill be subject to the 

party or counsel :or the children to 

f:)10uld thut occur it ' . .1ell be :1e 

of either 

to thP Court. 

for further 

evidence to be and the question of cus 

in light of that evidence. 
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There will be an order fer jciint custody, the 

terms of the order to be on ancl 

me or fixed by me <1fter hearing 11 counsel at a time 

to be fixed by the str<1r. 

Solicitors for the applicant 

Solicitor for the respondent 

Solicitors for the children 

~we .. 
. _{l --- ( 
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{;7ellingtm 




