IN THE HIGH COURT OF NEW ZIALAID C 1M A82/80 .

WELLIUGTONL REGISTRY ) i 492/860

2onlicant
ANID STEVEIS
of Upper lHutt, larried
Wonan
Resnondent

Hearing : 13, 14 April 1931

Counsel : Dp.D. Green for applicart
G.L. Turkington for respondent
J.W. Gendall for children

Judoment: 17 July 1981

This is an application for the custody of the

children of the marriace.

The delay in giving my decision should be
explained at the outset. Mv intention was to deliver
judgment promptlv as is desirable always, and often
essential, in such cases. In the present case,
however, the parties had arranged what amounted to
interim joint custody and soon after the hearing I was
asked to postpone nv decision as there were prospects
of reachinc a settlement. Unfortunately I did not
appreciate that the negotiations had failed due to a

misunderstanding when I later discussed the matter with

the Registrar. As a result I have had to reconsider

. I £ o faresses
the whole of the evidence and iy notes O the address



of counsel. It was fortunate that the welfare of the
children was protected bv the satisfactory interim
arrangenents as to custodyv and access. The course

taken in an endeavour to enable the parties to 5iscuss
joint custodyv has certainlv c¢iven the parties time to
consider whether they could agree cn joint custody which,
it appeared, was a nossible happv solution for a very

sad case.

The history of the marriage is of importance in
this case. I summarise it bv reference to the chronology
iﬂlich was helpfullv provided. The parties were married
in Hastings in Januarv 1°279. Thev moved to Lower Hutt

in Mav 1970 and-was bhorn there in - 1971. The

same month the resnondent was onerated on for a howel
perforation. She had another oneration in 1272 and

later that year- was born. The marriage was close

to breakdown in the next few years. In that vweriod

a
the respondent had/short-lived affair with another man
during 1274. She left the matrimonial home in October
hut returned next month. She was acgain in hosnital Zor
surcerv in 1975 and continued to suffer ill health in
1976 ancd 1277. Tn March 1972 the second matrimonial
home was purchased at _which is a few
minutes away from the school the children attend. RAgain
that vear the respondent was in hospital for an opération
and was under treatment in 1279. That year she moved
into a separate hedroom from her husband. There was
another affair with another man of short duration. In

1952 marriage guidance began after the respondent sought
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legaiwédvice. Witﬁin a ghor£ time, however, the
respondent left for Hastings in September 1989 taking
the children with her. An interim custody order in
favour of the applicant was made by O'Regan J on 2
October 1930. Later that month the applicant sought
counselling at the Anglican Social Services Family Centre.
There was trouble over access in November 1980 but later
that month the respondent Jjoined the applicant for
counselling at the Anglican Social Services Pamily
Centre. These counselling services led to considerable
progress in the relations between the parties so far

as the children were concerned. 2As a result the present

satisfactory arrangements for access were made.

In his submissions !Mr Turkington said the
real issue was "the management of the two boys" in
a case where there would bhe a continuing influence of
both parents. lie submitted that the respondent with
a very satisfactory part time jok was well placed to
continue her proved capacity to care for and bring up
the children of 10 and 9 vears of age. Mr Turkington
pointed to the respondent's clese involvement through
babyhood, kindergarten and early school days as described
in the affidavits and viva voce evidence. This situation
it was submitted had continued since the separation
and that on the evidence the criticisms made by the
applicant as to a lack of sensitivity and insight stood
alone. laving regard to the evidence as a whole Mr
Turkington subnitted that in the comparative peace and

quiet after separation the resvondent, whose capability



was nofwdisputed, had proved that she should undertake

the rele of solo parent. It was claimed that the applicant
on the other hand, despite his efforts to meet the
situation was clearlv at a disadvantage which could not

but be compared unfavourably with the position of the
respondent in being able to give the necessary care

and attention to boys of this age. In that context

it was subnitted she should be in the matrimonial home

and keep the children in their present environment. A
close relationship with the applicant would also be

practicabhle and should be provided bv liberal access

I

arrangements which, it was clear, were happilv a
matter of agreement in the present case. This Qas a
case where the parental bond remained strong which
could best be secured by taking advantage of the
individual caracities of the parents to continue with

their influence on the children while remaining in their
po

respective jobs. Naturally Mr Turkington drew attention
to Dx Bridge's revort. Mr Turkington also pointed to

the advantage of the extended support of the respondent's
strong familv unity. As to neighbours it was submitted
that the effect of the evidence was that bhoth rnarties

had won resnect for their cavacitv as varents.

Mr Turkincton referred to the aeneral vprincinle
recgarding conduct and submitted thatAthere ywas nothing
in the »nresent or the future which should weich against
the respondent. It was arqued that anv suggestion of
an irresponsible attitude on her part evidenced hv the
associations she had had must he considered having

regard to the applicant's insensitivity in the earlier



5

part of the marriage. At the present stage the parties
would have to be judged living apart in the role of

solo parents.

This is a case where the children are young. It
is a case where thev are boys. It was submitted that
as..the statute now states, there are not, and never

have been presumptions based on either of these situations.

Indeed, in the present case Mr Turkington submitted

they were factors which did not loom large because of

the close continuing interest and contact of both

w
k4

parents through access arrangements.

lir Green submitted that the question for the
Court went beyond the issue of "management” suggested by
Hr Turkington. Ile submitted that in every family one

parent inevitably has a greater influence on the

children than the other and that the issue in a particular

case will be to decide which parent will have the greater
influence on the psychological and emotional development
of the children in the years ahead. This submission was
made, like Iir Turkington's on the basis that in the
present case that arrangements as to access would be

likely to retain the influence of bhoth parents.

I pause in my review of the submissions of counsel
to make the comment that I think it is irmpossible to
generalise bearing in mind the infinite variations there
are in the relationships between parents and children
in any family and during the various stages of their

development. Of course the Court must do its best to



consiaer the competence of parents haviﬁg regard to
their past actions, so far as they are revealed, and
try to assess them in the role of solo parents. In
doing that it is necessary to try and look ahead into
the forseeable future of the children concerned to the

extent that seems possible.

Mr Greéen subnitted, correctly, that stability

and security were important factors and that the
continuity of the status quo must be taken into account.
He submitted that the evidence had not shown any long

term or short term reasons for changing the existing
situation. On the other hand it was submitted there

was "a cloud of uncertainty"” as to the situation under

the respondent's control. Mr Green referred to the
respondent's action in leaving and taking the children

to Hastinogs as a sign of selfish and irresponsible conduct

and that there were other examples of an irresponsible

life style, already referred to. These matfers it was
submitted were factors which weighed acainst her as a
suitable solo parent. HMr Green referred to the evidence
of the applicant's active vart in the care of his
children and his success in their upbringing in all
their activities. e subnitted that a real anG marked
sensitivity on his part to the needs of the children

had been established. And it was the applicant, Mr
Green submitted, who after the complete breakdown in

the marriage had "set about putting life together”

by counsellina at the Family Centre.
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Regarding criticism of the appearance of the
children Mr Green submitted the revorts of the school
principal should be noted. It was subnitted that hat
report and the evidence of the family éounsellor raised
doubts as to the accuracy of the allevations made by
the resnondent. Then regarding material considerations
Mr Green submitted that despite what the resvondent had
said they were prébablv,evenly gituated. e submitted

-

that "once the bhasic needs are met the degree of Lavishnes:

i

is slicht"”. It was contended that hich standards of
neatness set by the resvnondent and criticisms founded

ioht.

LA

on them should not he given great we

-

Turnine to Dr T

ridee's evidence Mr Green submitted
that it must he considered with the other evidence and
that the doctor's wview that the father was not in a
position to exercise the "constant supervision” that the
respondent had been able to give was overstated. It was
subnitted that the applicant was in a position to nain-
tain fully adequate standards of dailyv upbringing and

-

that the present arrangements confirmed this. 2Any spall
matters which had arisen could be improved through the
counselling both parents had accepted. The present
situation it was submitted was reflected in the evidence
of MMrs Parler. !ir freen submitted that the applicant's
ability to bring up his sons was confirmed by his
success Cduring the period he has had custody and he
4

contended that bearing in mind the respondent's medical

1istorv, and the need of a father in a case where both

1

children were bovs, the applicant should be grantea



custody.

Before reviewing the evidence in greater depth
so far as it 1is relevant to this case it is useful, I
think, to refer to general principles which it is the
duty of this Court to apply. i refer to the following
passage from the joint judgment of Richmond P and

Richardson J in G v G (1978) 2 NZLR 444 :

"Custody cases are difficult cases and we
have given careful consideration to the evidence,

to the judgment and to the subnissions made

i

to us in terms of s 23 (1) of the Guardianship
Act 1968. The wellbeing of the children is

the first and paramount consideration. 2An
overall view must be taken. Undue emphasis

must not be glven to material, moral or religious
considerations, or for that matter any other
factor. All aspects of welfare must be taken
into account and that will include consideration

of the child's physical and mental and emotional

‘wellbeing and the development in the child
of standards and expectations of behaviour
within cur society. ... In most cases and
largely because of the respective roles of
the two parents in the family, it is the
mother who has the closer and stronger tie
with the children. It is the mother who, in
most families, spends the greater time in
companionship and shared activities with the
children. And so she is usually the person
vith whom the strongest kond is formed. She
is usually the central figure in the child's
life and development. TFcr those reasons it
is often said that it is generally in the
interests of young children to remain in the
care of the mother. Yhat has been referred

to as the 'mother principle’ reflects that



common pattern of family Life. Dut as the
Courts have said over and over again, it is
not a principle or rule of law. It is not

of universal application.”

Mr Gendall in dealing with the facts submitted
that this was one of the rare cases where avenues of
criticism were limited and that both parties should be

regarded as "worthy parents”. It should be noted that

Mr Gendall had spent a total of 21 hours with the parents

in the course of interviews and visits. Having regard

S

to the submission he was abouﬁ to make he suggested
that the parents should realise thét the children
"belonged to themselves and not to the parents”. He
submitted that a formula was required which would lead
to the boys receiving the best of both parents so thet
they would s5till have the advantages of belonging to

a family. !He was encouraged to put the case in that
way because of the attitude of the parties to sharing
responsihility, as the evidence deronstrated. As

I understood him *Mr Gendall was seeking a formula for
the present case to continue the successful division
of raesponsibility which was verv different from custody

to one and "crumhs of access" to the other.

Regarding criticisms of the respondent based on

past conduct Mr Gendall submitted that there should be

no criticism of either partv of a kind relevant in

the terms of the statute; that both were capable as

narents despite the real bitterness between them. In

his submission both had shown their capacity in the
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interim period and he went so far as to say that the
boys would not have "survived the trauma" of the
separation if the respondent had not been close by

co-operating as she had done.

Regardin; divergent &iews expressed by the
children on occasions he submitted that thev should not
be treated as determinative% that in fact the attitude
of the children was not to hurt either parent. Having
seen the children during the period of the interim
arrangements it is sufficient for me to say that I
agree with that view. I would only add that the boys
seemed to me to be facing the present situation well

.

and indeed appeared to appreciate that their welifare

was the object of all concerned.

Against this bachground of fact Mr Gendall
submitted with "hesitation"” that an order of joint

custody should be considered. He submitted that a solution
which recognised that separation does not deny or negate
the obligations of parenthood should be carefully
considered. Ille repeated that the arrangemnents

arrived at following the interim order of this Court
illustrated how Jjoint custody couvld operate practically

as joint care and control.

D

Mr Gendall made it clear that he made the

1

subnission on the basis that hostility between the
parties wvas ended, that there was proper communication
and a desire to maintain a

atrnosvhere for the

children and that there was a method of counselling
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available when necessary. Ile envisaged a case where
the welfare of the children and their development was
accepted by parents of intelligence, understanding and
responsibility and was strong endugh to achieve a woxking
arrangement providing for both "management® and "inTluence"
as the only possible basis of a joint custodv order.
It was submitted that the stating of what could be

the result showed the great advantages which were

possible as compared -with an order for custody to one
parent which inevitably meant that the other parent

could not serve the interests of his or her children

4

as well despite liberal rights oI access.

(X1

The place of counselling referred to by Mr

Gendall is referred to in a recent article in the

Victoria University Law Review 1081 Vol 2 p 25, 122 -
2l

"Parents at Law' hy V. Ullrich. The article deals with

the developrent of the legal relationships between

parents and children and concludes with the following
passage which is apt in considering the practical

problems in the present case :

"At the same time it is recognised that there
are no purely lecal answers to family problems
an¢ that counselling and conciliation services
rust be seen as providing a useful resource

not only at the voint of marriace bhrealdown

hut at any stage in the parenting life whether
before marriage, during wmarriage, after divorce
or during a subsequent marriage. As a socicotvy
we must realise that there is more than one
model for "the familv" and that parenting roles
rmust be sustained across the bhoundaries of

reformed adult relationships.”
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r Gendall submitted that an order for joint
custody would require conditions fixed bv the Court. By
way of example it was submitted that conditions could be
made part of the order covering the periods when the
children would be with each »arent along lines similar
to the interim arranq@ments with variations to be arrive
at by agreement and covering counselling and arrangement

for sharing the children during holidavs.

At the end of the hearing in this case I made

notes of mv tentative view that there amnecared to he a

jeg]

case for joint custodv, addinc that there was clear

evidence that the hovs

well to both their rarent
and that, as claimed, the narties were "worthv narents”.
I also noted that an order in some dJdetail would be
recuired. The course of the trial followinag a pericd
when interim arrangements had worked very well clearly
led to Hr Gendall feeling optimistic enough to nake

his submissions as to joint custodv. These in turn led
to the notes I made. Then within a short time I was
asked to postpone further .consideration oi the case
as I have already mentioned. That reguest sucgested
that agreenent on joint custody was lilely. Regretfully
that was not to be. 2s a result I have aad to consider

viether I should conclude that the feelinos of optimisim

i
~

have been shattered because one or other of the parties
or both, have not responded. The prospects of successiu
joint custody in such circunstances mav nol appear
favourable but on the other hand the decision is for the
Court, and I have the following evidence before me from

the parents themselves in answer to lir Gendall.
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Pirst, the evidence of thz applicant :

"Do you agrec they are both anxious about the
idea that either their mother or their father
might win then as a result of this hearing?

Yes I believe there is some anxiety there. I
think they both don't want anything to change
again. Is not the situation that like almost
all children_ don't want to have
to chose between vou and their mother?Yes, verv
much so. ; -

As I see what has been happening since MNovember,
vou and your wife have been substantially sharing
theilr care?Yes, T believe that has been for the
benefit of the children. The only effective
difference in terms of time of direct care,
seing morning befeore school and evenings before
>ed on four week nichts?Yes. Do vou feel the
concept that of sharing, so that the boys still
have the hest of both worlds with two parents
should continue in some form or other if at

all possibkle?Yes, very definitely. I believe

the sharing that has taken place has enabled

the children to survive the spnlitting up of

the home. Given this has havpened hecause of

he love and genuine concern of both you an

vour wife, can you see the future heing advanced
for the hoys by this type of concept continuing
hut without calling one parent a winner and one
a losexr? If that can be achieved, ves. It
would be good for the children and for either
parent. You agree with me this is not, or

oucht not be, a contest for the children in
sense of yvour or your wife's possessions?VYes,
very much so. Roth parent has a great deal of
love for the children. %e can both keep it at

-

the back of our minds that what we are doing

.

is for the hest interests of the children, you

T

don't tend to get that WIN or LOSL situation.



Dealing in legal concepts talking about custody

and access - if we talk about care and upbringing

s

X

i
do you see that the bovs would greatly benefit
from a continuation of a sharing of care and
upbringing - from a situation of joint custody?
Both parents quite obviouslv have got something
to contribute to each child and by a sharing
taking place now both parents would continue

to contribute to each in his or her ovm way.

Do you accept if that is to work it can only
happen where there is a verv high degree of
co-operation, communication and good will hetween
the parents?Yes. It will depend very much on

those particular asvpects.”
The evidence of the resmondent was to the same effect :

"Do vou think they would be hapnier returnina
to their familiar home rather than the smallish
flat vou have? lost definitely so. The opnortunity

of relaxed open snace activity is more available

there?Yes.
TO COURT: How long have you bheen out of
matrimonial home? About 6% months. Do
vou think there might be anv difficulty
if this were the rosition - of your doing
back there with the bovs and vour husband
in those circumstances coing out? I don't

see anv difficulties at all Sir.

To Mr Gendall : You heard me ask your husband
aquestions relatinag to sharing of care and responsi-
bhilitv for the bhovs? Yes. FEven thouch there

has been tension and ill feeling somehow you

have both advanced the situation substantially?
Yes. The tension and acrimony that exists is

it largely because you and your husband are

engaged in a contest and yvou are both anxious
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about the outcome? Yes. That is inevitable but
it has been the impending competition that has
injected a less than charitable approach bv
each of'you to the other?Yes. Do vou think it
would be possible in the future to put aside
the hurt that a case and brealdown occasions
so that your two boys can have the very best

of both parents, given the fact vou are going
to live apart? I believe we can, ves. Will

vou work towards that?I most definitely will.
V7ith counselling if necessary, do vou see it

as possible that there could be very substantial
sharing of care and sharing of decisions of
importance affecting the boys between vourself
and yéur hushand? I believe so.

You heard your husband eupress this similar
belief and sentiments -~ so that there ought

not to be any insurrnountable barrier to prevent
vou working as parents for the good of your two

boys? That's right.”

3

ith this evidence I have again considered the.

valuable report prepared by Dr Bridge.

The conclusion I have reached is that this is
a case where a joint custody order should be ordered,
but it is also a case where there are some danger
signals to which I have referred. That being so the
order I am about to make will not at this stage be

in detail and it will be subiject to the right of either

By

party or counsel for the children to apply to the Court.
Should that occur it might well be necessary for further

1
i

evidence to be given and the question of custody reviewed

in light of that evidence.



There will be an order for joint custody, the
terms of the order to be agreed on and approved by
me or fixed by me after hearing all counsel at a tine

to be fixed by the Registrar.

Scolicitors for the applicant : Macalister Hlazengarb

FProtheroe & Co (Lower Hutt)

Solicitor for the respondent : G.L. Turkington (Vellingtn:

Solicitors for the children : Buddle Anderson Xent & CO

(Vellington)





