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The appellant Company appeals agains

conviction on five charges, each alleging a breac

s 5 of the Road User Charges Act 1977, in that a
vehicle was operated when its gross weight excee

maximum gross weight specified in the distances 1i

U)

displayed on the vehicle. The alleged cffenc

on three separate cccasions and the charges werse

two different District Courts, but as the quest

raised in each appeal is the same, the apreals w
L]

tccether.,

The Road User Charges Act, described

ion in terms cf

Grahan in his Law of Transportat
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mel, provides a scheme for the taxation of cperators o

heavy motor vehicles by reguiring licence fees to te paid

in respect of distances to be travelled,

the amount o©
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o
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fees being calculated with reference to the gross weight

of the vehicle in multiples of one tonne.
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licences are issuved in multiples of 1000 km, and by

reference . to a distance recorder which is required to be

. ; fitted to the vehicle, it can be ascertained at any tim

(0

whether or not the distance authorised by the licence or

licences teing carried has been exceeded. Thus on every
4 . journey the vehicle must carry its own licence or licences
which at all times meet two requirements. First, they
‘must specify a distance which exceeds that disclosed by
the distance recorder. Secondly, they must specify a

weight not less than the gross weight of the vehicle.’

When it happens that a load is unexpe

heavier than the current licence permits, a sup

e
'—J
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(o licence may be obtained, to cover the additicnal weight
over whatever distance, in multiples of 50 km, is required.

Supplementary licences are apparently quite readily ob in-

~  able at post offices and other plaées along the way. b}
provide for emergencies Or other unexpected ccntinge 3,
and perhaps in a more general way for the unavailabil .y
of a licence in a particular case, s 23(3) provides a
defence where the vehicle dces not have the avpropriate

licence, if the Court is satisfied (the onus thus teing

on the defendant) that:

.

" (a) It was not possible to obtain the
licence at any time during the period
between the time when the need for
the licence was reasonably foreseeable
and the time when the alleged offence
_was committed; and -

(b) ...an appropriate licence .... has
subsequently been obtained....”

(Rotorua, M.54/79, 7 August 1979). The vehicle there
. was carrying lecgs which had been 1oaded at a milling site.
s

In such circumstances, actual weighing may be im

el
(¢}

s
and there is an acknocwledged difficulty in estimating
weight because of the great variations that can cccur

due particularly to molisture content. The Magistrate
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had found that in these circumstances,  the driver
-fv

concerred may well have believed the load was not over-

weight. Mr Christiansen argued that appeal too, and

contended that because of this difficulty, up to the time

the traffic officer ascertained the actual weight, the

. ‘ need for the licence had not become reasonably foresseable:

and the defence under the section was thus available.

-

Speight J responded to this argument’ thus :

"It appears from a practical point of view
" that licensed operaters could cynically take
the risk of having over-weight loads and
then protest when this is detected that the
had no prior need to have anticipated the
call for an additional licence. If this
can be established and’if  the fee is subse-
. quently paid, then there will ke great
. eéncouragement to operators to take the risk.
Well the answer to that, of course, must be
. o that the Act has been so drawn to permit
this but each case will depend upon-its
circumstances. In the present shape of
the provision, if in given cases operators
can make out in defence that they hzd no
. real anticipati . that loads would be or
are in excess, then persons operating just
over the limit will probably be able to
avail themselves from time to time of such
defence,"

<

However, Speight J held that the defence was not available
to that appellant, because it had not discharged the
evidentiary cnus the subsection placed on it: for it

was well aware of the likelihood of cverweight, but had - -

taken no steps to guard against it.

A vehicle operator may thus not just trust to

Juck. He has a duty to ensure compliance. But the Act
' provicdes that the duty is not absolute, It is a duty

to exercise reasonable foresight. There is thus intro-
duced the familiar concept of the reasonable man. He,
whose thoughts and actions are the measure of the duty,

will wish to comply with the law, and will take due

]
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to ensure that he does.




In. almost every casé, the first obligation
this duty of Colelance will dictate
operator inform hinself,

will be that the.

as fully as is reass abl

practicable in the circumstances, of a11 re7°va“;

factors. Thus reasonable steps must ke taken
s .ascertaiﬂ the weight of the load,

to

or when it cannct be

allds

|
i
I
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ascertained, to gauge or assess it, so that the cdecision

which the overator takes as to whether or not a licence

is requlred is an informed one.

)

It may not be ne ecessary

to go any further than this in stfaightfor ‘ard cases, for

example, where on the one hand the load is to be of

a
: ‘ stated volume and the unit wei

Cee e mat e s = csim s

ght is not variable; and
. on the other where the exact nature of the load

o known in advance. But where the load is one t
: weight of which varies according to extraneous
: ’ not themselves measurable,

is not
he unit
factors,
it becomes necessary to resor

ot

: to and to apply further deflnltlon- namely the cegree of

pProbability of the lecad being ov
operator must provide.

erweight for which the
g

This is the kind of question, in a very different
c

context of course, to which their Lordships addresseqd

themselves in cC. Czarnikow

, . /I9637 1 AC 350. Lord Reid in particular discussed the

: various coastructions which can be
1}

itd v Xoufos (The Eerecn
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placed on the words .

-~ " "reasonably foreseeable", If they are construed strictly,

K ; : s I3 - - - -~ . -
’ there may well be few Sitvations in which the defence will

be available. . As Lord Reig said "A great many extremely

unlikely results are reasonably foreseeable, ™ How

2. nowever,
I respectfully agree with Speight J when he said in the

Williamson case that the Act does net "reguire in advance
Jr--ranson

y—t

icensing for extra heavy loagds just to cover the except~

ional case Tha latter words "the exceptional casa”

are almosk synonymous with the phrase "z small mincrity

of cases" which Lord Reid used (p 385) w
the words of Alderson B in his fanous Jjudgment in
Hadley v Baxendale 9 Exch, 341, - "the par

——

Suppesed to contemplate as grounds for the

ith referesnce to

ties are nct

)

recovery of
damage any type of loss or damage which on the know ledge




.”) R '.avallable to the aefeqdant would appear to him as
only likely to occur in a small minority of cases.
Lord Reid then went on (p.3828) to discuss R. & H. ®all
Ltd v W.H. Pim (Junior) & Co Ltg (1928) 33 Com.Cas. 324,
. ~ which established that "damages are not to be regarded

as too remote merely because, on the knowledge available
‘to the defendant when the contract was made, the chance of
the occurrence of ths event which caused the damage would
khave appeared to him to be rather less than an even
chance."™ He then said "put I do not find in that case

or in cases which preceded it any warrant for regarding

&s within the contemplation of the parties any event

. ) which would not have appeared to the defendant had he
- ' " theought about it, to have a very substantial degree of
probability." '

- In these Passages is to be found a range of

degrees of probability and the range is not confined to

the kind of legal relationship under consicdsraticon in

these cases, If, as I thinl, a ¢tr ansport operator does

not have to cover the excengOPal case, then he complies

with his obligations if the measures he takes are such as

to ensure that he guards against all.but the small minority

of cases. At the other end of the scale, it is not

énough for him to take steps which are likely to resul+ in
v no better than a rather more than an even chance of cem-

pliance, for then he is really taking pot-luck., T would

put the duty in these terms, that if there is & s
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‘probebility (I think it obscurns the issue in what is
essentially a practical matter to refine this fy

" speaking of "a very substantial degree of probabil ty")
that a licence will be nezeded, it is the operator obli-
gation to cbtain one and thus to ensure that if the pro-
bability becomes actuality, the law is complied with,

That-I think is as far as I can ahd should go in
attempting to define the nature of the obligation which
the section imposes. Whilst the definition must necess-
arily be in scmewhat abstract terms, its applicatica to




-man who will have taken all reasonable and pract

“load is of a water-absorbent kind where the de

: -~

individual cases will not I apprehend be difficult.
eas

The Court is to look through the eyes of the r

steps to inform himself of the circumstances of the
particu’ar load and will then obtain the kind of licence
which there is a substantial probability the locad will

<

require.

In the Williamson case,. Speight J sug ccgested that
the margin of error contemplated by the section could be
only'a slight one.: .That ought not, I think, to be taken
as a ceneralisation. The extent of the margin may of
course be an indication of foreseeability, although I at

=~

ocnce acknowledge that that can be an ex post facto judgment,

and it might also amount to an over-simplific

i
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moisture is not apparent.

I now turn to the facts in the two pres
apreals, to apply to them the test I have encdeavourzad to

.ormulate.

Appeal M.172/80 comes from the District Court at
Morrinsville, The vehicle, with a trailer, was tak’ng
a load of wocd chips from Pokeno to Mount Manganui I
January 1980, The licence being carrisd on the truck was
for 18 tonﬁes, whilst the gross weight was a little
20 tonnes, the discrepancy being 9.2%. The licencs for -

the trailer was in excess of what was reguired

.

was ven by the appellant's manager that the weight of
cd chips varies by up to 30% according to the molsture

o
content of the legs from which they have come and also
c c

according to whether the chips themselves while in stcck-

pile>d:y out -or beceoma wet, The weight of a locad czan be

accurately assessad only by actual weighing; and ther=
ng Zoinc.

were no welghing devices at the mills, the lcacdi
cm

The ccmpany's trucks are marked at a level which has teen
calculzated for each truck, The calculation has be=n )
made so as to ensure that if the truck is loaded to the

+

mark, the average load will be a little under the weicght
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which its normaj distance llcences are p
Thc

evidence did not gdisclose how the calcul
made or the average lepad ascertained.
shown ho

urchasad

ation was

All drivers are

7 to load to this mark. If the loaé appear
wet,

‘ they are instructed to load to somewhat
L3

mark. -The manager conceded that thj

that at tiges truc!

bo’ow the

s proceau 2 meant
X5 load=d to the maryk would ha

‘weight, but pointegq out that there was no means of &
- .

\.elling ]
whether any particular load would be. ' ’

over—

The driver of the vehicle in cuest*cn gave

that he hag ccrmplied with his employer's

ructions with Tegard to loading.
A o . © idea of the

{ : .
. . ’ evidence
i inst

He had a rough

wet and dry weights of chips: the ciiips in

from the middle of a pile that

; . cueftlon were extracted
!
i ‘ they "looked gocd"

was out in the open, but

anéd so ware
. loaded to the mark., The driver did not knew of the 30%

variation I have 1'efez:wzd to. The transcript of his

that he was not quite clear 2

a2s to the
: significance of the mark, indeed that he thought it
\ .
|

.the ' .vel to which wet chips could be load ded, wh
chips could be loaded to the top.
part of the evi

: " evidence suggests

dence is so susceptible to

when read from the- transcript that I inten
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it for present purposes,

The learned Distyr
the Raneger had really ack
the ave

ict Court Judge pointed

nowledged) that Dy‘sattl
erage as the level slightly below which

: - were carried unless the dri;er acting on his cwn observ-
E ) ations and initiative decicded otherwise, the appellant
was "operating on the basis that sometines it will be
. ) over and sometimes it will be under". That, he
;

~Was not consistent with jtg obliga
- ’ whlch wlll cover all

hel
tien to "carrv a licence
reasonably foreseeabls circum

: o - If every load were fllled up to
i reference to the average,

out of every two loads wi

a2 mark set by

the chances are surel that one
11 be over the average. Whilst

it mav be reasonably fore able that an individual load
may not reguire a licence for a W“lght grea er than the
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the average, it is equally foreseeable that an individual
load may require one, There is a substantial probability
= a 50/50 chance in fact - that the average will be
exceeded. The appeliant of course fixed its licence
level at a little over the average. How much over,

the Court was not told. With a 30%'varia‘ion, I would
imagine there nﬁgt be a substantial- probability that a
load will exceed the average by 15% especially if weather
or other conditions rend er it likely that the load will
have a high moisture content. The driver of course is
instructed to load less than the average if the loaa
appears to reguire tnqt but that is a very rough and
ready method, reliant upon v1sual or tactile cbservaticn
of somethlng which may not be apparent to that kind of
observation, and is oar;lcularly susceptlb to error
where the driver is unaware of the extent of weig
variation which can be caused by the moisture content:
as this case itself demonstrated. | ’

In my vi. 1, even though it was summer on this
oécasion, it was a substantial probability, and it was
thus reasonably foreseeable, that if the load should be
taken up to the level of the average it might well be

too heavy for a licence based on that average.

Not only was the requisite

degree of foresight
not exercised, but also the evidence was to m: mind
r

inadequate as to tha measures taken by the appellant to
+

inform itself of the factors relevant to the particular

n

load in issue. I have already mentioned the absence o
evidence as to the method by which the ave age load was
determined. It is impossible to say whether a true
average was struck or not. The appellant's whole cass
assumes that it was. There is also no evidence of the
margin .allowed between that average and the weight for
which a licence was obtained. On these .grounds alone,

'I éo not think the appellant dlscharged the evidentiary '

burden which lav upon lt in order to rely on the st tatutory
de fence




‘to any levels marked on
‘really amcunted

o e tm et e s e w—

case but it was ln

<

bridge empty and then full,

. I must Confess to some surprise

possible, even in a fairly rough and ready

Or assess the extent of moisture conte

nt,
of the material by Sample, and it could be tha:

along those lines,

Cr to the effect tha; it cannot ke
dene, might be required before a derence can te made out
-in a case lnvolvmg this kind of load. " Tha nowever ig
another matter upon which I express no firm viey‘at all.
I am also far from convinced that lt lS not reascnable
and practicable for each vehicle to hav its cwn weighing
device, That topic was not canvassed in the Morrinsviilse

h° Taupo cases, where a css
$1,000 for a WEIth“g scale was given,

the cost of llcences fines and Denal‘wes
be an unreasonable outlay,

Present is the tinpe

but again I do not
to pursue the topic.

Appeal M 149/80 cemes from Taupo,
ifferent truck and trailer units,
days in March 1930 at Turangi en route

On each occasion both the

two @&

wocd chips and exceecded the licensed
10.3% ang
14.11%

and cne

~loading welight,

M -
the cne Occasicn

15.38% resoec;lvoly on

and 6.54% respectively on the other,

cf the drivers were ca‘lcd for the
evidence was similar to that given in

case, but it was much less detailed.

to this?
werae instructed‘tg load
variaticns in weight,
that they had to engaga in
orth (very littie I think) he acknowle
supplementary licencs was reasonab
ime he tock on his load
ut the

each truck, by runni

. The manag
tnr

over

nien

"optimum Sticker arrangenean

In

-1l

g each one

S
“r

Apart from tha
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there was noth the company could do other than rely
e cou

i
on the experience and judgment of its drivers. It

i
have increased the weights specified in the

of cou
. licenses. Indeed, the trucks had been licensed for,
heavier weights until this managér arrived, and he had
cut them down because he thought the trucks were over-
‘iicensed, rarely carrying the loads for which they ware
licensed. '
. ’ : *° 7 The learned Judge had censiderable sympathy for

the appellant, acknewledging the great difficulties in

1]

weighing or assessing the weight of loads of wocd chips.
He held, however, trat the statutorv defencs wazs nok
available. "It is clear from the evidence," hz sa

d
"that the need for a licence was reasonably foresseeable

for the simple reason that there is always a Cifficulty
in determining exactly the weight to ke carried." He

imposed a neminal fine of $25 on each charge and encouraged

With respect, I am not sure that the inherant
difficulty in dete ermining the weight 0f the lcad in itself
shows that cverweight was reasonably foreseesable, Where
that difficulty exists, reasonable foresaeab iility of over-
weight cepends on the measures taken, so that the rick of
overweigﬁt is reduced so as to be no ionger a2 substantial
probability.  In the instant cases, there was no evidence
of any significant measures ha ving been ‘taken at all: the
c 111 50/50. Thus I think the

harcas of overweicht were st
t t

was ricghtly convicted on tbese charges tco.

: It may be that the legislation is unsatisfactery,
: even cppressive. On the cther hand, thers may, &s I have
i sucgested, be ngs in wh ch~operators'can better helgp
' themselvas. Until that is knewn, it may perhzos te inavoro
. ~prlate to g ve effect to a critical view of the lecgislation
by impesing only nominal fines except of.codrse in such
casas as where the ooe* tor has made a genuine effert which
the Court rules is insufficient, or where the ogerator

e e e £ o+ e S i o



‘the circumstances the fine was manifestly excessive

N S

»

comes up against the’problem for the first time. Fines
should not be fixed at a generél level that makes them a

more attractive prooosvtwon than the payment of proper

licence fees.

In the Morrinsville case, there was also an

appeal acainst sentence, The learned Judg;

(TN

mposed a fine
of $200, treating the aprellant as a flrst offender who had
taksn scmes, though inadequate, steps to comply. The maxi-
mum fine was increased in 1979 from $5,000 to $15,000.

I was referred to the decision of Prichard J in New Zealand

Lumber Co Ltd v Ministry of Transport (Rotorua .84/80,

11 July 1980) in which the learned Judge imposed on a
company which had had many previous convictions for similar
offences, and had now. cemmitted 17 m re, a range of fines
related both to its past history and to the ex:tent of each
individual infringement. The infringements in that case

had occurred before the increase in fines tock place but

-.even so indicate to me that the fine imposed by the District

Court Judge here was ‘not out of line. Althouch this was to
bBe:treated as a El*St cffence, the cempany was aware of th

problem and knew the risk. I am not persuaded that in all

-
n
O
t
ur
fu
(r

I would be entitled to interfere with it.

lne result lS that all the appeals are d vissed;
wlth costs to thp respondent of $200.

-g/k'/-x_,u/'g;.»-—'*w i .
- g .

Solicitors: Hole, Christiansen & Royfee,bTAUPO for App= 1la

Crown Solicitor, ROTORUA, for Rescondent.
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