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This is an appeal by Richard Janes Eden against.hisconvictinn :in t.ne dist-rict
eharge and a charcr- a€ - "tor! on an excess blood ar.cohol
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on borh the above chargea as,L a third charge of careless use of a motor vetrLcle.
-t He was also convictecl on the earelr rss use charge but didZ 

not appeal agai.nst that conviction. 
Ee was fined $250 on

I 
the excess blood aleohol charge, $50 on each of the other3 
two charges and was disqualif ied 

from holding a driverfs
t 

l icence for a period of lg months., He has not appealedJ against  any of  the sentences. 
ne has not ap
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Palmerston North. It careered into a tree, went uP on

its side and then c;Ime to rest with one side Jammed iigaLnst

the. tree trunk. The appellant was in the car when witnesses

got t"c it. He was in the frontr sprawled across the seat

with his feet towards the driverrs side and his body towards

the passengerrs side. .He ri las unable to get out of the car
A

because one door was Jamned against the tree and the other

apparently rvould not open. H€ eventually was assisted out

through the windscreen. A traff ic off icer arrived and

apparently told the appellant that he had been identified

, as the driver and asked him to accomPany hirn to his PatroL
I

i  ."f, which was parked a short distance away. While talking

I ao an. appellant, the traffic officer had, according to his
t

I
I evidence, good cause to suspect that the appellant had
:

i consumed alcohol"- when they reached the patrol car the

q traff ic off icer got into his car and commenced to cal l  the

i i
i i  pofice for some assistance. At that stage the aPPellant

i i
i I apparently started to walk away and, though there is some

i ,
i i dispute as to just at what point he commenced to do so, he
' . 1
' i  

then began to run and eventually disappeared in amongst
:

i  the trees that were in the area. However, before he
I '
I

I  a i"uppeared the traf f ie of f icer chased him for a distance'
!

f  n.  said,  of  something in the region of  250 to 300 metres,
t
I

\ .r,a while pursuing him he called out to him that he required
I

\ tri.* to provi<1e a breath test and, though the exact words
l

i  - - -  - ^ - r  - ^ - :  L : *  & h a  r n
I used are not certainr that he required him, the appellantt
i

] ao 
"""ompany 

hirn, the traffic officer, because he bet' ieved
t i",i

t ni* to haye been drinking and fufther that he was under

I
\ arrest for refusing to accompany him. A short t ime later a
I

I
pol ice l icer located rhe apPellant and he was pLaced in a



police car, at wtrich point the traff ic of.f icer again spoke

to him ancl asked him if  he knew that he was under arrest

an+ the reason for i t ;  and he stated that he did. He was

taken to the Pal,merston. North police station, where an

evidential breath test vtas requested and refused. A blood

sample wns then reqgested fron the appellant by the traff ic
- A

officel lrnd he agreed to a blood sample being taken. The

certificate from 'b,he Government Analyst showed a blood

alcohol ;>roportion of 246 mill igrams of al,cohol per hundred

mi l l i l i t res  o f  b lood.

The appellant gave evidence and said that he had

attended a function in the Wellington area anrl at about

12.30 a.m. he had lef t  in his car,  accompaniect  by three

other people, two men and a vtoman. The vtoman had said he

was not to drive and that she would drive. H€ said that

the two men were dropped off at some address and he did

not recollect, anything thereafter unti l getting out of the

car when people $rere miLllng around at the scene Just off

the Fitzherbert bridge. He could not recell who was driving

but said he did not think that he was. Hig evidence then as

to the events after he got out of the car l{asr however,

rather better. He was vague as to the people who were rnilling

about, he was uncertain as to who sPoke to him, and he did

not know whether it was a traffic officer or not who spoke

to hirn when at the scene of the accident; but, and it is not

wi thout s igni f icance, his recol . lect ion'appeared to be fair ly

clear in other respects" For exampler one of the witnesses

hacl said that she had seen a fish-hook in one of his trouser

legs and she had attemptecl to remove it but she did not

remember '.rhich teg it was. The appellant remembered that it



was his ieft leg. He did not remember running away As the

traffic officer had said, but he did renember that he left

the' scene in orrler to ring up someone to recover his motor

car .

Before the district court, judge various submissLons

were put fonrard which he rejected. H€ said at the end of
t'

his judqment:

'The defendant was knowingly in fl ight from
just.iee. f do not believe that the law is so
narrow as to require me to hold that any of
his rights have been compromised or dininished
by the possibly incomplete rnanner in which the
statutory procedures have been carried out. I
hold that there has been reasonable compliance
with. those, procedures and that accordingly,
pursuant to Section 388 of the Act, it is no
defence to those charges that any of the
prorr is ions of  Sect ions 58A, 588 or 58C have

either not been strictly compLied with, or not
compl ied wi th at  a l l . '

Before this court six specific arounds of appeal were

raised. counser made full submissions in'respect of each

ground and so I set thern all out below.

l. Ttlat the learned district court judge erred in fact

anrl in law in determining that the appellant had

heard the t raf f ic  of f icerrs requests;

2. That the learned district court judge erred in fact

and in law in finding that the defendant had been

lawfu l l y  a r res ted ;

3.  That the learned distr ict  court  judge erred in fact

and in law in cletermining that the traffic officer

had acquired a right under section 58A(3) Transport

Act I .962 ? t
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4. - .That  the learned d is t r ic t  cour t  judge erred in  fact

and in law in f inding that there had been reasonable

connpliance by the traff ic off icer of the statutory

procedures;

That the arrest wds unlawful and therefore there vtere

. no grounds for obtaining a blood specimeni

'  
f f ;at there was Do evidence that the traff ic off icer

wasi in uniform nor did he produce a warrant, and

acc<-rrdingly subsequent procedures adopted by him were

inva l i d .

Thj.s Iast ground was not raised before the distr ict

court judge. In my view it can be dealt with readily;

so I  deal  wi th i t  f i rbt .  The appel lant  in cross-

examination admitted that he spoke to the traffic officer

not only when the police had apprehended hirn and he was

sitt ing j-n the police car but also at the police station

and sai<i that once they $tere inside the police station he

Iooked like a traffic officer and he recognised him as a

traf f ic  of f icer.  I t  is  c lear ' that  there was no chal lenge

to his being a traffic officer in cross-examination and

no question w6uld appear to have UJ"r, raised during the

hearing as to his being a traffic officer at the road'side.

fn those circunstances, in my view, though the prosecution

did not give any direct evidence that the traffic officer

$ras a traffic officer and that he was in uniform'or

otherwise estaLr l ish that  he was a t raf f ic  of f icert

nevertheless j.t puts this case within the category

referred t() by Woodhouse'J in the Court of Appeal in

Transport Ministry v _Quirke l];g77 J 2 NZI,R 497 at 505.

5 .

6 .
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Accordingly f reJect that ground and turn to consider the

other grounds. ft is, I think, more convenient to- deal

with those grounds as they relate to the two charges on

which convictions were entered and whlch are the subject

of the appeal rather ihan considering thern individually,

though I shall cover aII of them in the cou,rse of this

Judgnnent. I propose first to consider the grounds Ln

relation to the charge of fail ing to accompany a traffic

officer when required to do so.
'  

Sect ion 5BA(5) (b) makes i t  an of fence to fa i l  or

refuse to accompany an enforcement officer when required

. to do so pursuant to the seetion. l'1r Whitehead accepted

that the traffic officer had good cause to suspect that the

appellant, came within the categories specified in sub-

sect ion (1) paragraphs (a) or (c)  and so was ent i t led,

pursuant to the section, to reguire hin to undergo a breath

screening test; but he made two submissions to the effect

that there was not thereafter compliance with the section

and the::efore no offence was committed. First he submitted

that thene was no evidence that the appel.Lant had heard the

traf f ic  of f icerrs reguest to undergo a breath screening

test and so he could not be guilty of refusing to accompany

the tra.ff ic officer when required by him to do so. Failure

or refusal  to accompany a t raf f ic  of f icer onLy.becomes an

offence if the person requested has first falled or refusecl

to undergo a breath screening test. In effect his

submission was that if the appeLlant did not hear the

request to undergo the breath screening test ttren he did

not conmrit an offence in refusing, to accomPany the traffic

officet' r ' ,hen requested to do so; and I should add
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Mr-Wtr i teheadrs submiss ion inc luded a submiss ion that  in

any event there was no eviderice that the appellant heard

or understood.the second request to accomPany the traff ic

off icer. Mr Whitehead supPorted his submission by

referring to various passages in the evidence which he

suggested showed that ttre appellant was in a state of

shock and was dazed, and accordingly the learned distr ict

Judge coul.d not properly draw 'the inferences that he did,

which $rere that the appellant had heard the requests and

ignored thern. This issue is really a matter of fact and

the learned distr ict court judge found that the appellant

had heard the traff ic off icer but deliberately continued

in his f l ight. trn my view there was suff icient 
".r iat 

rr".

for  h im so to  f ind.

I ' l r  Whileheacl0s second submission on this charge was

that ,  ever l  i f  the appel lant  d id  hear  the t ra f f ic  o f f icer fs

request tr:  undergo a breath screening test and to accomPany

the t ra f  f ic  o f f icer ,  never theless the s tatutory  requi re-

ments rei;rt ing to the forn, of thoSe requests $tere n6t

satisf ieC, ;rnC therefore no offence was committed. It  is

necessary to set out the relevhnt part of the section to

fo l low the submiss ion:

"Se* t i o l t  5BA(3 )  I f

( a )  . . .

tb) a person, having been required by an

enforcement officer Pursuant to this

section to fdrthwith undergo a breath

screening test ,  fa i ls  or  refuses to

do so i  o r
(c )  . . .

the enforcement officer may require the person

to accompany him to any place where it is

likely tha't the person can undergo either an
;

:v ident ia l  b ieath test  or  a blood test ,
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o r  b o t h .  i

Mr whiteheadrs submission was that in the terms of  that
subsect ion the t raf f ic  of f icer had to use words when
reguiring the appelrant to accompany him which included
reference to, at least, the purpose. for which he was.
requireri to accompany him. His submission was that this
followeri from the language of the subsection and .t;tat it
was clear that this was the view of the court of Appeal
as expressed in the case of  the

v Furtgl  [1979J 1 nzr,n at  G83. He referred in part icular
to the last- part of Ure judgrment of Cooke J.

. rr that case the evidence had established that there
were at the time no rlevices by which a person courd undergo
an evidentiar breath test in New zearand and the court of
Appeal was principalry concerned with the question of
whether or not in those circumstances a traffr.c officer
could validly require a person to accompany him to any
place where it was l ikely- that the person could undergo an
evidential breath test. The Court held that a traffic
officer in those circumstances could not, since it was
known tha"t no devices were avairatre, but in the course of
the judgments, and there were three separate judgrnents

delivered, the question of what a traffic officer had to
say when requiring a person to accompany hin was mentioned.
Cooke J at  p 682 said that  the of f icer must at  least
require the person to accompany him to a place where it
was l ikery that the person courd undergo an evidential
breath test and he went on to say that that was an essentiar.
condition precedent to any firrther procedure. At the same
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t ime, he added, the officer mrght reguire the person to
accompany hin also (i ' f ns..ssary) to a .p1ace where it is
lihely that a brood test courd be taken, rrhich courd be

.a 
different pr"ace frol that where the evidentiar breattr

test might be taken. Alternatively, the officer night
adopt the simpler course of 'referring init iarly to an
evidentiar breath test only" I,eaving any guestion of a
blood test, and any requirenent in that regard, unti l
Iater. A l itt le later in the judgrmentl at p 6gg, when
dealing wi'bh the question of section 5gg rerating to
reasonable compliance, he said that perhaps a failure by
an officer to use altogether correct words when conrrtsying
a requirement to accompany might farr within the saving
provision contained in section sgE. The question, however,
did not need to be decided in ttrat case and cooke J went
on to say " i t  wourd depend upon the part icurar facts ' .

rn these circumstances r accept the submission that
refusing or fai-l ing to ccirnply with a traffic officerrs

requirement to a person that he accompany hirn constitutes

an offence under s 5gA(3) only if the regul.rement includes
a reference to the fact that it is for the purpose of
undergoing .rn evidentiar breath test. r do not for a
moment thini< it is necessary that the enforcement officer
has to 'se the precise wording of the section and say that
he requires the person to dccompany hrm to a pr"ace where

it is l ikely that the person can undergo an evidential

breath test. Somers J expressed the view in 
@

council v Fulton (supra) tJrat the question of ttre likelihood
* t* t; being abre to undergo ati evidential breath

test at the place to wtrich he is being taken is a
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subjective matter for the enforcement officerr but f do'

not think it is necessary for the enforcement officer to

sa$ that he believes that it is likely that the person

will h* able to underEo an evidential breath test. In my

view, in the light of the judgrrnent in Auckland City C-ouncil

v FultoJr (supra), it would be sufficient for the. enforcement

officer to teII the person that he required hi-m tt'accomPany

him, the traffic officer, for the PurPose of undergoing an '

evidentiaL breath test or to use ltords that made the

requirement to accompany and the general purpose of the

requirement clear to that person.

r The learned district judge referred in his judgrment to

the fact that the request was not made in the accepted

manner, but then he applied the reasonable compliance

provision in s 588. UnfortunateLy, it appears to me that

ttrat section has no application to this charge, which was

laid under s 58A. Section 5gE may be invoked in respect of

charges under s 58 and s -58C, but this charge was not laicl

under either of those sections and accordingly cannot be

invoked here. I have therefore considered carefully the

evidence"given and, while I am satisfied that the traffic

officer Sawfully required the appellant, to undergo a breath

screeninq test and that the appellant then refused to

undergo i t ,  I  am n(.) t  sat isf ied that the t raf f ic  of f icer

then required. the appellant,to accompany him to a place

where he could undergo an evidential breath test. The'

record shows; that when asked clirectly what he had said

he repli"ed *hat he had required ttre appellant to accompany

him for the purpose of an evidential breath test, blood

test, or both, but that he hacl not actually used those
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words, saying only,  oI  reguire.you to accompany me because

r berieve you have been drinkingn. r do not think that it

can be said of those words that he required the appelrant

to accompany hin for the purpose of undergoing an evidential

breath test. The appeal on this charge is accordingly

al lowed

I turn now to consider the .charge of. driving with an

excess l: lood alcohol Level. As I understood

. Mr Whiteheadrs submissions, he did not dispute that  i f  the

evidence gi-ven was admissible then there was sufficient to

justify the conviction. His argument was that the

certif icate from the Government Analyst was only admiSsible

if every stqp in the procedure prescribed by the Act had

been properly carried out, and here, he submitted, it had

not. Tirere r.rere two matters, he contended, vrhere the

statutory requirements had not been observed and in result

"there hra.d been no lawful arrest of the appellant; and

accordingly there had been no right to reguire him to permit

a blood specimen to be taken and hence no admissible

evidence as to the proportion of. alcohol in his blood. If

these srbmissions are sound then unless the "reasonable

compliance" provision should be invoked the certif icate by

the Govr:rnrnent Analyst would not be admissibLe and the

appeal shor-rld be allorved.

ThqL trtro matters relied upon by llr Whitehead were:

(l i that the request to accompany the traffic officer

di C not conp1y with the statutory reguirernents

an':l accordinvly there lras no offence conunitted

and so no just i f icat ion for  making an arrest i
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(2') that the arrest itself was not effectively m.ade and
accordingJ-y there lras no justif ication for reguiring

- the apperrant to undergo an evidential breath test
and, when he refused to 'do that,  for  requir ing him
to permit the taking of a blood specimen

As to the first of these two matters, it m.iqht be
A

thought Lhat, since I have just allowed the appeal. in
respect of the charge that arose out of it, i t should
succeed. That,  however,  does not necessar i ly  fo l low,
because on this charge s 5gE rnay apply, vrhereas it had no
application to the other charger 8s r have arready mentioned.
The lear:ned district court judge in fact appried s 5gE and
in my view he was just i f ied in so doing. rn my view in the.
cr-rcurnstances that existed what the t raf f ic  of f icer said
hras reasonable conrpliance with the statutory provisions.

He had told the appellant he reguired him to undergo a
breath r;creening test and the apperlant had prainly refused
to do so; he had tord hirn that he required him to accompany
him because he believed hiri l  to have been drinking and the
apperrant ignored that and tried to make good his escapei
and he told hirn he was. under arrest. rn the circumstances

of the ^ppellant running. away and the traffic officer in
hot pursuit r do not think precision of ranguage shourd be
expectecl, and what the traffic officer said .was reasonable
compliance with the statutory provisions. As cooke J said
in the extract from Auckland Citv Council v pulton (supra)

to which r referred earlier, it all depends upon the
particula:: f,acts. rn my view the appellant suffered no
inJury to his rightsr nor wai he deprived of any safeguards
that the s+-atute ga.ye h, in.  He was, as.Judge watts.said,  in
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A

ht f rom just ice and he knew i t . .

As to the second matter, it is necessary to set out

relevant statutory provisions to foLlow the argumentt

' s  58A

(4)  Where

(a )

any Person -

i las, pursuant to a requirement under this

section, accompanied an enforcement

of f icer  to  any p lace;  or

tlas been arrested under any of paragraphs

(a)  to  (c)  o f  subsect ion (5)  o f  th is

section and taken to or detained at any

place

an enforcement officer may require him to

underqo forthwith at that place an evidential.

breath test (whether or not he has alr lady

undergone a breath sereening test ) .

s  5BB

(1 )  r f  -

(a) A person, having been required by an

enforcement officer pursuant to s 58A

of this Act to undergo forthwith an

evidential breath test, fails or

refuses to do soi or
(b )

(c ) : : :

( d )  . . .

an enforcement officer may require the person

to permit a registered medical practit ioner to

take a blood specimen from him, and that person

shaLl permit a registered medical practit ioner

to take a bLood specimen from him forthwith

after being requested to so permit by the

registered medical  pract i t ioner."

It wil l be thus seen that before a person can be

validly reqrrired to perrnit a blood specimen to be taken

under s 588i1) he must f irst have eittrer accompanied an

enforcem,'' ': officer pursuant to a reqtrirement under s 584

( b )
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or been arrested under s 5gA. Mr t{hitehead submittea tnat

no arresL of the appell .ant was effected' in the circumstanees.

Mr*Ji l l iamsl '  on the other hand, accepted that the Judge made

no actual f inding as to the arrest by the traff ic off icer

.  - L !  a - ^

and that if he was holditg, as might be argued from his

further rernarks, that the appellant was in any event
''

subsequ,:ntly arrested by the police this was not supported

by the evidence; but he submitted that the matter was not

important., as the appellant clearl"y came within either

s  58A(4)  (a )  o r  (b ) ,  wh ich  are  se t  ou t  above '  I  do  no t

accept Lhat submission, because, while it is clear that the

appellant ended up at t 'he police station' it does not

fol low r t l . r t  he was there in terms of  e i ther s 58A(4) (a) or

(b).  I f  he was not arrested and taken theret  can i t  be

sa idhewas therebecausehehadaccompan iedanen fo rcement

o f f i ce r t .he repursuan t toarequ i rementunder - thesec t ion?

Mr wil l" i;rms suggested so Long as he had accompanied the

traffic of f icer .bo the police station, whether wil l ingly or

unwi l l j .ngly,  he came within subsect ion (4) (a).  I  do not

think that is sor To corne. within it he must have

accompan ied the t ra f f i co f f i ce r "pursuan t toarequ i rement

uncler t i r is  sect ion".  He was, af ter  a l l '  charged with

re fus in, ;  to  do

Xfi56-anu appellant arrestect by the traffic officer

The question of what constitutes an arrest was not explored

at length, though }tr Whitehead submitted that for there to

be an arrest the arresting officer must' clearly indicate

that the persc;n being arrested is under arrest and ttte

reason for it^ and must also actualLy seize or touch the
. . .  . : . .  .

person. ^ !4acarthur J tl Pglice 'v fhopsor-r [19691 NZLR 513

1 ,  ,  r ,
L' ,: :l:..
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reviewed t"tre law on the matter. It would aPpear that ttreri r:

rnust  be ei ther : ,

(ah, a physical seizure or touching of the person wittr a

view to his detention; and, though a mere touchl'ng

will suffice, the intent to arrest must also be made

clear to the Person being arrested by words 9r

otherwt"",i or

(b) the utterance of words of arrest coupled with

subnission or acquiescence on the part of the

person being arrested 
, , f
f<-d-/ ;1L.( '. i^,j *u
I  \- .x-{/  t<L'\"" ' '  

! .^( '  " '

The evidence here makes clear that the trhff ic off icer di-d

not manaqe to seize or touch the appll lant, who would

appear to have been eiLher fLeeter of foot or el 'se to have

had too long a st.art, as he managed to disappear amongst

the trees j-n the Esplanade while st i lL being pursued.

On the face of i t ,  then, one mi.ght say that obviously the

alleged arrest coqld not come into the second category,

because the appellant Ptainly did not'  submit or acquiesce

in his arrest at t-he t ime. Howeverrl do not lhink that

the acquiescence or  q

upon th* uttering of the- words of arres'E.. A person may be

told th;rr. he is under arrest and, irnnediately and

inst inct- ively,  r lecamp before the arrest ing of f icer is able

to 1a1, ir; i"rds upon him, but he may thereafter reflect upon

the wi.srlnn of hi.s action and return and submit to the

arrest .  I r  th js case the appel lant ,  very short ly af ter

disappe;rr:ing amorrgst the treesr was found by the Police

and shor:t)-y after thatr while he was sitt ing in the police

car, was spoken to by the traffic officer. The traffic

officer asked him if he knew that he was under arrest and



thg-reason for it and the apperlant.said that he dL.d.

The appellantrs own evidence on the point seems somewhat.

confused, but' in my view the traffic ofi icerrs evidence

as to what was said is sufficient to estabrish that the
'appellant was arrested. fn my view the arrest was made

by the traffic officer informing the appellant of his

. arr,est and the appelrantrs suboeguent acceptance of that

position., rn the particular circumstances it does not
, '

seem to me necessary that there had to be any detaired

reason given by the traffl,c officer for the arrest.

rt follows that the appear on ttris charge fails and
a

accordingly is dismissed. The final result, then, is

that tFre conviction for careress use, which was not

appeafu*d against, standsl l ikewise the fine of $50 on

that charge. The convictLon on the excess blood alcohol

charge arso stands and the penalty of a fine of $zso and

disguarif ication for 18 months stands. The conviction

for fa:i- l ing to accompany -a traffic officer is quashed and

the fine upon that conviction likewise. 
\

I
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solicitors for the appellantr Jegobgr_qleaeqtine & partners
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