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This lant '\,J<.1S con,licted on a char~:fe of srnoking 

a Class 'C' controlled drug, namely cannabis plant. 

The short facts are that the Appellant was driving a 

motor vehicle in Onehcmga ~"hich Has stoDped by the Police. 

As a res'-11 t of the consi:a.bles smelling ','hat ,·ms thought to 

be cannabis smoke in the vehicle, a search was made and 

three cigarette butts were found in the vehicle. Later 

the Appello.nt admitted smokin9 the cannabis. One of the 

other occuIJants of the vehicle \'las a r:lan nameu rrYligden 

,,;;,0 v7as ar:CI:."!sted by Constable Smith and that constable 

took possession of the cigarette butts, placin9 them in a 

safe and marking the"" 'di th the n::tme Twigden. M\. •• 
111e or J.g In 

of the butts which Here in the package so marked plainly 

vlaS the Appellant 1 s vehicle. 

Subsequently a certificate purporting to be signed 

by an analyst was produced to elG Court and the package 

,,13 E descrihed as ha.ving the name T\vigden marked upon it. 

Ther.::: ,-lere four grounds 0 r: Clppe2:ll., but only t\.v'o need 

be referred to in vim" of the conclusions I have come to. 

The first 1round was that the prohibited substances which 
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were submitted for analysis referred to a third person, 

namely Twigden, who was not called to give evidence, 

and thatthe certificate purporting to be signed by the 

analyst and earlier referred to, having no reference 

therein to the Appellant, could not be'used in evidence 

aga.inst him. Like the District Court Judge, I simply do 

not acc~pt that submission. As pointed out earlier, the 

substances \'7hich were submitted for analysis and which 

vlere subsequently analysed came from the Appellant's 

vehicle and the name T\"igden ,'las placed on the envelope 

in which the cigarettes were placed so as to enable iden-

tification to be maintained of these particular cigarette 

butts. 

There is a direct link in the evidence betHeen the 

name T\vigden and the Appellant and I agree '(tli th the District 

Court Judge's conclusion that there is no substance to this 

submission at all. It would h3.ve mattered little if in-

stead of placing a name on the envelope in which the cig-

arettes had been placed, some code number had been placed 

upon it, so long as evidence was available to link that 

code number ,vi th this particular Appellant then the evidence 

would have been receivable. That is sufficient to dispose 

of that particular ground of appeal. 

The second ground of appeal centred around r.he form 

of the analyst's certificate which was on a l~tter-head of 

the Department of Scientific and Industrb,l Research. It 

reads as follows: 

"CERTI1"ICATE 01" !"NP,LYSIS 
mIsuse o£ DnvJs hct 15)""75) 

On 14 ,-Tune 1932 ~'lar<Jar'2t ~1yrlE Behrer:.t, an empIo'yee 
of the Departr:ten t of Scientific and Industria 1 P.e
search authorised by the Dominion .Analyst.. tc receive, 
in sealed packages or by registered post, substances, 
preparations, mixtures or artlcles or, my behalf, re
ceived from Constable M. Bartlett personally, a sealed 
standard drugs envelope, labelled inter alic:. "'I't'lIGDE:V 
PHILIP/ROSER" containing 3 butts containing plant 
material in a ci<jarette packet. 



"Upon analysis it was found tlnt the t 
material contailv"d resin and ,'las the Class C 
controlled cannabis 

(Signed Lyn l'lurray 

Lyn Vivienne ~~rray 

It wn s su;)mi t ted on beha 1 f 0 f the Appa llan t that the 

form of the certificate was such that it was not receivable 

by the Court pursuant to the provisions of S.3l of the 

:Slisuse of Drugs 1\ct 1975 in that the person siqning the 

certificate had not sufficiently identified herself as 

falling \"ithin the definition of the "lord "analyst" as 

contained in subsection (1) of S.31 of the statute. 

In support of ·that submission reference vlas made to an 

church Registry, judgment 4 February 1983. The certificate 

produced ,'las almost identical in form to that nm" under 

consideration. From the decision of the Court it appears that 

a memorandum 'das directed to counsel by the Judge \'7ho heard 

the apoea1 ~eferring to the fact that the person who had 

signed the certificate described himself sim91y as an 

analyst, but that such a person must come within the defin-

ition of that term in 5.31(1). The Judge expressed his 

tentative view as being that such a certificate must be 

signed by a person who specifically designated himself as 

"Dominion Analyst", "Government lmalyst" or "an Officer of 

the De[Jartl(l,ent of scientific and Industrial Research auth-

orised to make the certificate" or perhaps in the latter case, 

"a duly authorised Officer of the Departnent of Scient.ific 

and Industrial Research". The judgf.1ent goes on to refer to 

~hc fact that the Crown submitted that having signed the 

CErtificate as "an analyst" it could there be inferred that 

the person signing it was within one of the categories of 

analyst specified in subsection (1) of S.3l. 

The Court ",ent on to say that it could not adopt t:li3. t 

reasoning, stating simply that the certificate did not purport 
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to be "an anillyst" as c1efnined in the subsection 

and therefore could not be used as proof of the fact 

stated. On this Darticular point the judgment is very 

short and no authorities were referred to. 

During the course of argument before me reference was 

made to an unreported decision of Brooks v. Colli:r:~, 

M.1552/80, Auckland Registry. 18 ~arch 1931. Speight/ .. T. 

dealt with this particular matter in the course of his 

jUdgment. \'ll1ile his observations were obiter ( nevertheless 

they are worthi'lhile quoting: 

tlI acknm'rledge T:lhat 'ir Eaines has submitted 
supported by ~r Gibson is correct, namely. that 
if the 'clan says he is the analyst that \'lould be 
sufficient because under Section 31 (2) (b) once 
he makes that clai!"'. to that title then the auth
ority for hin to so sign cannot be questioned, 
but he '.VQuld th8n have c1eclarf2d himsel f to be an 
analyst and an analyst has a special definition 

. under sub-section (l).~ 

~'lhen one reads the '.·lhole of subsections (1) and (2) 

of S.31 oE .the statute I would have thought that the inter-

prctation placed upon them by Speight, J. was the correct 

interpretation. But for the sake of completeness I set 

out both subsections of the stRtute: 

"31. Evide:ace of anaiysis -

(1) For the 'purposes of this section the term 
'analyst' means th8 Dominion Analyst or a 
Government ~n~lyst or an officer of the 
DeDar~rnent of Scientific and Industrial 
~e~earch authorised jn that behalf by the 
Dominion Analvst or a Government Analyst, 
either generally or in any particular case. 

(2) Scbjec~ ~o subsectio~s (3) and (4) of this 
section, in any ~roceedings for an offence 
a0ains~ this Ast a certificate purporting 
to be siqnel'1. 'oy an analyst, and certifying 
that, on a date stated in the certificate, 
th~ subst~nce, pr8oaration, mixture, or 
article to which th8 certificate relates wai 
received by hj.n nersonally in any case or 
(, .. ,here the sl']:'stance, preparation, T'1ixture, 
or article was Jelivered in a sealed package 
or by re~istered post) by any other employee 
of the Denartment of Scientific and Industrial 
Research ~uthorised by the Dominion Analyst to 
do so, fron the me;nber of the Police or 
officcr of C~stoms named in the certificate, and 
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is that substance, preparation, 
Ie was found to be or to contain 

a controlled (whether of specified 
or unspecified weight), or a particular prohibited 
plant, or a particular part of a particular pro
hibited plan~, or a see~ or fruit-of a parti~ular 
prohibited , specified or described in the 
certificate, shall until the contrary is proved be 
sufficient evidence -

(a) Of the qualifications and authority of 
the person by whom the anRlysis \'lRS cRrried 
out; and 

(b) Of the authority of the ;::>crson \,ho signed 
the certificate to sign that certificate; 
and 

(c) Of the facts stated in the certificate." 

Thus, for the certificate to be receivable s-s. (2) 

specifically provides that i·t must be 0:1e purporting t.o 

be signed by an analyst and that is precisely what has 

occurred in the instant case. Once a certificate is pro-

duced purporting to be so signed, it is evidence of the 

qualifications and authority of the person by whom the 

analysis was carried out and it is evidence of that person's 

authority to~gn the certificate and is evidence of the 

facts contained in the certificate. 

Having in this case described herself as an analyst, 

Miss Murray has declared herself to be of that occupation 

and .until the contrary is proved the Court can accept it 

that she is an analyst within the meaning of s-s. (1) . 

In coming to that conclusion I am fortified by an 

earlier decision of the Court in ~Hnistry_ of Transport \1. 

S::ars'ce~ (1972) N.Z.L.R. 531, which ,-las a case concerned 

with s-s. (9) and s-s. (10) of 8.58a of the Transport Act 1962 

as t:~.ose subsections stood at that time. '1'he purport of 

8-S. (9) and s-s. (10) relating to the receiving of a certificate 

concerni~g blood analysis was of similar effect to that con-

tained in s-s. (2) of S.31 of the Misuse of Drugs Act. 

5-s. (10) contained 'ehe definition of the \<lord "analyst" and 

it is precisely the same as in the statute presently under 

consideration. S-s. (9) (b) provided that every analyst 
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signing any such certificate VIas, until the contrary \Vas 

proved, to have been duly authorised to sign it. 

'1'he certificate in that case read as fo110':1s: 

tIs Certificate under section 58n(9) 
Transport Act 1962 
This is to certify that a specimen of blood 
that has been taken from Robson Hills Carstens 
Clerk 
57A McKinley Cres, Brooklyn, Wellington 
and subr:li t ted in a sealed container sUDDlj ed by 
the Department of Scientific a11d Indust.;:ial 
Research, and delivered by Traffic Officer R A 
Skinner personally on 3 ~lay 1971 was found upon 
analysis ?lr J P 1.8\'7in analys-t, to have a 
proportion of 248 milligrar:L":1.es of alcohol per 
100 rnillilitres of blood; and that no such 
de-terioration or congealing \'las found in the 
sDecil.1en as would prevent a pro?er analysis. 
(Sj 
(II 
.Authorised officer of the Department of Scientific 
and Industrial Research." 

At page 533 Roper, ,T. directed himself to one of the 

questions which was posed in a case stated for the opinion 

of the then Suprene Co;.1rt, that question beiag \vhether 

the certificate in the above form, having been signed by a 

person purporting to be an authorised officer of the 

Department of scientific and Industrial Research, \-las 

admissible under the provisions of the Trans?ort Act. 

It is to be noted th~t the person signing the certificate 

was not even the analyst who carried out the analysis. 

I quote fron the judgr,ent as follmvs at page 533: 

"Mr II. M. Stone, the signing officer, obviously 
purported to sign as an 'analyst' as defined in 
subs (1-) Decause only ar!alysts as defined in that 
subsection can sign su~h certificates and the fact 
that he mz.y not hil'le designated himself ,'lith the 
particularity ~r O'Regan would wish is of minor 
significance \-lhe~ one has regard for the whole of 
the certificate. It is soecificallv stated to be 
a certificate for the pur~oses of s-53B(9) of the 
Act and certifies as to the natters contained in 
that su.bsection. 1:n ti10se circuTnstances the clear 
and only inference is that-the authority the signing 
officer pnrported to hold was as an analyst in terms 
of subs (10), not the authority to perform other 
functi0ns of the Dor::inion or Government ll.nalyst. 

"~1r Stone, referring nOv1 to counsel for -the appellant, 
applied a substitution test which I think puts the 
seal on the matter. If one substitutes for the word 
'analyst' in subs (9) (b) the words of definition in 
subs (10) we VloL'.ld have: "rhe Dominion lmalyst or 
a Governnent Analyst or an officer of the Department 
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"of Scientific and Industrial Research authorised 
in that behalf by the Dominion Analyst or a 
Goverru~ent Analyst signing any such certificate 
shall, until the contrary is proved be presumed to 
be duly authorised to sign it.' Ie subs (9) (b) has 
no effect until there is some other proof that the 
person signing is 'an analyst' as defined in subs 
(IG), then even if the certificate vIas signed by some 
person purporting to be the Dominion Analyst or a 
Government Analyst, proof thnt the person signing 
held that ~)ost v!ould be nGcessary, and that cannot 
be the position. Mr H. M. Stone 'purported' to be 
'an analyst' by signing the certificate and gave 
hi~self a designation which supported that he was 
an analyst. Pursuant to subs (9) (b) his authority 
to so si'Jn is presumed. !I 

Those com~ents are very apt to the present certificate 

and I adopt them as setting ou't 'dhat is the correct position 

in law and, of course, that result is in conformity with 

the obiter statement of Speight, J. in Brooks v. Collins 

(supra) . 

Accordingly i~ my view the certificate was receivable 

by the Court and there being no evidence to the contrary. the 

Court could act upon the contents of the certificilte which 

it obviously did. 

Before disposing of this appeal I draw attention to the 

fact that this particular aspect of the case was not raised 

in the District Court and it is a matter of evidence which 

the ~rovm contetlded ought not to be considered by this 

Court on appeal on the grounds that within the decided cases, 

there having been a failure to take this particular evidential 

point in the District Court. that failure amounted to a waiver 

of irregularity in the mode of proof. See R v. ;,latthews and 

~~ (1972) V.R. 3. 

Had it not been for the fact that there vms som2 apparent: 

confu.3ion exis,tin9 by reason of the different decisions which 

. ht . l)een inclined to uphold the \vcr:e referred to m('!, I Tluq, nave -

Crown's submission in this regard, but in the circumstances 

which existed here I considered it more ,appropriate, if 

possible f to try and settle the issue rather than dispo:;z,"-l'C 

it in a technical sort of way. Ho;vever, l~ppellants " 

'I 
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to be on their guar~ that if it is desired to raise on 

appeal an evidential matter ,·,hieh ivas not raised in the 

District Court, they may find themselves in some diffic-

ulty in trying to persuade this Court to consider that 

particular aspect on 

Accordingly this appeal is dismissed \vi th costs to 

the ReSE)Ondent of $100. 
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