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JUDGiYiENT OF BARKER, J. 
__________ ~i ____________ _ 

In this case stated refeired directly to this Court 
» 

pursuant to Section 33 of the Income Tax Act 1976 ("the l~ct It) I 

the objector challenges the determination of the Commissioner 

to assess as 1ia]:'le for income ta;{, profits derived by the 

objector upon the sale of a large farm near Taupo. 

A ccmr;rehensive affidavit '-'lith numerous exhibits 

vias filed f.coil1 Hr F.L, Curtin, a Hamilton solicitor, who has 

acted as the Secretary of the objector since 1965 and as a 

director since 1974. This affidavit provided the background 

facts. Jl.1r Curtin also gave oral evidencei he \'las cross-examined 

on that and on his. affiddvit. In addition; I heard oral evidence 

from Nr A.J.H. i3m.;ley, tiw vb'jector's farm manager from 1969 

om,"ardSi from t'5r3 \'LS. l.iienden!1all, the "liaovl of the late Nr 

~-7endell f.1sncenhetll, the p:?:incipal director in !\Im-l Zealand of 

1:he objector at all mat.erial times; an.:i from Hr B.L. Clissold, 

the sole s'.lrvivor of the original directors. Despite his 

considerable age, Hr (:'1i5s01d travelled from the United States 
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to the hearing_ 

'fhe objector \Vas incorporated on 5th July 1956. It 

\'las originally formed with the intention of conducting a business 

based on utilising certain l\merican technology in New Zealand. 

':r'hese initial plans did not bear fruit; it did not trade during 

its first decade of.corporate life. 

In 1966, the four principal shareholders and directors 

in t.he company were i'-1r Hendenhall, Nr Clissold 1 Nr W. C. Olsen 

and Hr G. R. Beisinger. All ,.,rere active members of high standing 

in the Horman Church; through thei.r missionary activities they had 

forged strong connections with New Zealand particularly so 

in the case of Hr Hendenhall. He had held a roving commission 

for his church throughout the world to supervise the building 

of new c;1Urches and temples. Having visited Ne\v Zealand frequentl 

in the course of his duties from 1927 onwards I in the vlOrds of 

his widcYl, he had grovlD "to love New Zealand". 

The four shareholders, whose homes "vere in Salt Lake 

City, Utah, U.S.A., 'dere attracted to the idea of purchasing 

and developing a "ranch" in New Zealand. Each ha:1 a different 

skill to bring to the venture. Mr Clissold tnow aged about 35) 

had been a banker; Hr Beisinger, a contrac:tor; Hr Olsen, a sheep 

farmer and Hr JYlendenhall, a builder, ,vi ti1 a knowledge of fax ming . 

They looked for some place where they could take their 

families for vacations where outd<;>or sporting activities were 

available. They hoped to sell the concept to proies3ional 

people .in their 0\'lIl city. "7ith New Zealcml's seasor!s 1:-ein9 

the oppo~ite from those in the United States t~ey considered 

that a ranch in this country cOllldhave much appeal. 

The driving force behind the whole scheme - certainly 
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in its' implementation in New Zealand - \vas undoubtedly Hr 

Mendenhall. Nost relevant discussions and negotiations at the 

time the land ,vas acquired were held by him on behalf of the 

objector. 

After inspecting numerous sites, particularly some 

near to the New Zealand headquarters of the Hormon Church near' 

Hamilton, Nr l1endenhall eventually decided that the object.or 

should buy two contiguous blocks r situated about 25 miles from 

Taupo on the Napier road. 

The first block, with an area of 1,952 acres, was 

owned by Bio-Lab Developments Limited and the other, some 

18,386 acres in area, \vas o.,.lned by the 'l'uhoe Haori Trust Board. 

On 26th February 1966,the objector obtained an option 

to purchase the Bio-Lab property for £13,500; on 11th March 1966, 

it; obtained an option to purchase for £190,000 the Tuhoe land. 

(After negotiations I to ""hich it is not necessary to refer, the 

purchase price for this latter block was reduced to£170,000.) 

Under the lavi then in force I the only formality 

before purchase was 3 purchaser's declaration under the Land 

,Settl~ment Pror.1otion and J..Jand Acquisition Act 1952 in respect of 

the Bio-Lab land. 'Ihi3 declaration was made on behalf of the 

object?r by Hr Ea::::l I·j21ldElnl1all,a brother of I·ir Hendell Hendenhall 

In his declaration I I·ir Earl Hendenha11 stated that considerable 

capital expenditu.re \vas a rlticipated in developing this land and 

that it wouJ_d, be someyea:r:s l:;efore it vlaS properly productive. 

As the la,·/ ·then stood, such a declaration \'laS not 

required for the Tahoe land. 1>.11 that was needed was the consent 

to the transaction of the IvJ.inister of Ha.ori Affairs; this was 

provided in due course. Together, the two blocks came to be knm·;n 

as "Poronui Station" or, in one promotional brochure I "El H.ancho 

Poronui" . 
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For the objt:.ctor to raise t.he necessary funds to 

complete both purchases, it had either to borrm" from its 

Al,\crican shareholders or to issue further shares in the United 

States. Under the Capital Issues (Overseas) Regulations 1965 

(lithe Regulations"), Regulation 3(1) (a) and (d), such a course 

\~as unlawful \"i thout t.he consent of the Hinister of Finance. 

No reference had been made in the option documents 

to this consent; ,the options must be read in the light of this 

requirement. The respective parties to the options agreed that 

if the Hinister' s consent to t.he raising of further money vias not 

given, then the moneys paid under the options would be refunded. 

According to Hr Curtin, ltlr ltlendenhall was something 

of an entrepeneur; he \'las ahvays confident that there would be 

no difficulty in obtaining the appropriate Ministerial consent 

under the Ree]ulations. He relied on his friendship ,'1i th the then 

Minister of Finance. 

ldith a general elec,tion due to be held at the end of 

1966, the purchase of large blocks of New Zealand farmland by 

foreign interests had become a rather sensitive political issue. 

The Hinister's consent could not be assumec'!. A r.1e.eting '/las held 

at the office of the Minister on 20th May 1966; it was attended 

by four Cabinet Hinisters, four senior Pu.:'lic Servants and by 

Hr Hendenhall and a Hr Meyers (both representing the objector). 

The minutes of this meeting, as sent by the l'1inister to Hr 

Nenderlhall on 30th June 1966, record an invitation by the Hinister 

to Hr Hendenhall to explain to the meeting the ai)Ps and objectives 

of his company. Counsel did not c;1allenge the ace:ura:::y of these 

minutes. ' 

Hr Hendenhall explained to the mec·ting his concern 

to secure the right to' remit the profits from ani farming 
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operations, together with the 6riginal capital and any capital 

profits, to the United States. He proposed to the meeting 

(inter alia) that his company be given the right to develop 

the properties in blocks and to sell off these blocks (in lots 

of approximately 1,000 acres each) to New Zealand residents 

as the company sm', fit, \>lith an accompanying right to remit 

the proceeds of these sales to the United States. 

In his letter of 30th June 1966 I "lhich accompanied 

the minutes, the Minister declined his consent; he advised Mr 

Hendenhall that even since the meeting, there had been criticism 

of any sale of Poronui to an overseas group; the matter had been 

raised in the House of Representatives. 

There was also produced the minutes of another 

meeting held on 4th Nay 1966 in the l·iinister' s office; this 

involved only the Hinister and Hessrs Hendenhall and Olsen (all 

of whom are nO'\'1 deceased). A Mr Lang, a Treasury official, 

was also in attendance; he recorded }tr Hendenhall's suggestion 

about selling part of the land differently. His minute 

reads: 

"If all the above deals go through ::he ~ompany 
would then have a total of up to 28,000 acres 
of contiguous farmland which at present is 
partly developed. They are prepa=ed to under­
take that their activity will be ccnflned to 
developing this land for farming purposes. 
They propose to develop this land in blocks 
and to sell off these bloc1(s - it might be 
8 to 10 stations - to New Zealanders and to 
remit the proceeds to the tJnited States. II 

It should be mentioned" as part of the narrative, 

that the objector "las contemplating the purchase of a further 

7 ,000 odd acres from Sir Hilliam Stevenson v7ho owned another 

contlguous block. This latter purchase never eveni:uated. 

Hr Curtin emphasised that Hr I1endenhall regarded it 
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as mos·t iIGportant (and his evidence was confirmed by Nr Clissold) 
, 

that he should be able to demonstrate to stockholders in tho 

United States that any mon.::y invested by them in the ranch 

~'lOuld not be "locked n into Nm·! Zealand by restrictive exchange 

laws. ' 

After the Government had been returned to power in 

the 1966 elections, the objector{ this time through Nr CUrtin, 

renewed its application to the Minister for his consent under 

the H.egulations r to borrow up to £.230,000 in New Zealand and 

in addition to raise up to £700,000 in the United States and 

bring the money to New Zealand. In a sur,Ullary of the objecto~" s 

proposal attached to Hr Curtin's letter dated 6th December 1966, 

there reappears in identical wording, a reference to a right 

to develop the properties in blocks as mentioned in the minutes 

of 20th June 1966 meeting. 

Hr Curtin had known not.hing about the suggestion to 

deve;Lop the land into blocks for sale \l7ithin 25 years until he 

saw the minutes of the meeting of 20th June 1966. When he asked 

Nr Hendenhall about this suggestion in late 1966, he Has told 

that l'lr Hendenhall had no real intention to sell at that stage 

but he ~vas afraid that if the objector did have to sell, exchanse 

control regulations might be used against them because they 

had never offered to sell in the first place. 

In a folloH-up letter dated 15th December 1966, Hr 

Curtin provided the Hinister with requested clar:ification on 

the point "\'lhen does the company intend to sell off its property 

or rarts of it?" in these \l7ords: 

"Nith respect t.O the sale of the land the 
position that my clients take is that the 
company may not 1t7ant to sell the land at all 
ox' any portion of it; it is being deve~oped 
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as a farm or farms, and it is intended that 
it should be developed in several economic 
uni ts. However r th('! company would not wish 
to have its hands tied on this, and would 
like it to be understood at this juncture 
that it wishes to be free t:o sell off blocks 
of this land if and when it chooses to do so. 
It is understood of course, that in the event 
of any such sale, the land would first be 
offered to New Zealand residents and would 
not later be offered to overseas residents 
on any different terms to that at \'7hich it 
was first offered to New Zealand. With 
respect to the repatriation of capital and 
profits which might result. from sale or 
salf=S, my client company has no ,,7ish to 
embarrass the economy of the country by 
making a quick demand for repatriation of 
capital, and in the event of sales of the 
property or properties, the company "lOuld 
be happy to negotiate the time of repatriation 
of these funds with the Governor of the 
Reserve Bank or any other appropriate authority. 
'The company is satisfied that it could give 
sufficient notice to the Government on the 
sale of any piece of property to avoid any 
embarrassment ,vi th respect to overseas funds. 

'1'he company is of the opinion that it ,,70uld 
be unlikely that there would b~ any sales 
at all of developed land "7ithin the next 10 
years, and it may be as much as 20 years 
before any such land is sought to be sold." 

Hr Hendenhall himself wrote another letter dated 22nd 

December 1966 to the Hinister in which he said inter alia: 

"It is expected that Vie will.begin to 
sell off one half of the propel."ty at 

. the end of 25 years, to be offered to Ne~l 
Zealanders first .•. n. 

By a letter dated 5th January 1967 addressed to Hr Curtin, 

the Hinister gave his consent under the Regulations to the 

objector I S bringing into NeYI Zealand, at any time ,vi thin the next 

10 years, bebveen ·$800,000 and $900,000 fer th~ purI)OSe of 

purchasing and developing Poronui and acjacent properties for 

farming. The money was to be raised in the Unii:e~ States c:t 

the discretion of the company either by the issue of stocks 

or shares or by borrmving in the fasl1ion described in Hr Curtin! s 

letters. 
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The Hinister's consent \'las made subject to the 

following stated conditions: 

" (a) That no funds are to be borrowed in Ne,v 
2ealand for the purchase and development 
of the land in question; 

(b) The company agrees that in relation to 
the repatriation of capital and the 
remission overseas of operating and 
capital profits it will be bound by the 
rules in force at the time at which it 
s~eks to repatriate or remit capital or 
profitsj 

(c) The company agrees to sell one half of 
the total area as developed farms to 
Ne," Zealand residents wi thin twenty five 
years from the date of this consentj 

(d) '1'he company agrees to provide the rorest 
Service with satisfactory access to the 
State forests to the south of the proposed 
development area." 

On the subject of remission of profits and repatriation 

of capital, the l·1inister annexed a statement of his current 

policy. 

Hr Hendenhall sought some variation to these conditions; 

his representatiorls produced a further letter ::rom the Hinister 

dated 2nd rebruary 1967 in ,·;hich he refused to rer:lOVe condition 

(d) but was prepared to amend condition [~) to read: 

"Agrees to offer for sale to New Zealand 
residents within 25 years half of the 
total area as developed farms at 
valuations to be agreed, upon between the 
Crown and the Company or, failing c:.grecPlen t., 
at valuations assessed by arbitration under 
the Arbitration Act." ' . 

This \vording of condition (c) ,,,ras far better than 

that in the letter of 5th Ja!1Uary 1967 which can be criticised 

as vague and possibly ·unenforceable. 
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According to Hr C1iss01d, Hr Mendenhall \'las most. 

concerned about a "paper road" that \vent through the property 

and the requirement to provide access for the Forest Service. 

Hr 1-1endenhall had wanted condit:ion (c) to be amended 

;to read "half the developed land" and not "half the total area". 

'1'he Ninister refused that amendment, saying: 

"'1'he. whole tenor of Cabinet I s agreement to 
your proposal was ,that the whole area should 
be developed within a period of 25 years. 
You will appreciate that your suggested 
amendment could result in a far slower rate 
of development. II 

By letter dated 9th February 1967, the company agreed 

to the conditions as stated in the letter of 5th January 1967 

and not as stated in' the suggested amendments. There was some 

further correspondence concerning the exact terms of the condition 

relating to finance \"hich are not relevant here. '1'he options 

vlere duly exercised; formal possession of Poronui Station 

was taken by the objector on 20th February 1967. 

The Department of Lands and Survey was anxious to 

formalise by deed the conditions subject to \"hich tile Hinister 

had consented to the objector's applications under the 

Regulations. Hr Nendenhall was not anxious to have any such 

deed executed. Hr Curtin exhibited sevaLal yea.t:s of correspondenc· 

bebleen himself and various Government agencies. 

He stated in his evidence that Hr Hendenhr.tll 

procrastinated for over t,w years, because he did not wish 

to be ,bound to such terms. Eventually I the deed \·?as 8igned i 

the objector vlaS engaged in discussions to buy mor8 adjacent 

land for which it would have needed further Hinl.sterial consentf:'. 

!·Ir Mendenhall realised that such COils2nts were unlikely to be 

forthco:ning unless he cowplied with the condi tioris of the Poronui 

consent. deed was executed in June 1971. 
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. He had told I·ir Curtin of his belief that as soon as 
\ 

the station 'vas fully developed, the Government \"ould see the 

wisdom of keeping it as a single unit. He had a reluctance 

to "put pen to paper" more than he had because of this belief. 

Ironically, when the land Vias sold, according to Hr Curtin, 

Lands and Survey Department officials considered that it was 

better farmed in one block. The new owner has sold t.he 

Bio-Lab portion only. 

Upon taking possession, Hr Hendenhall prepared 'a report 

for his stockholders in the United States. He stated in this 

report: 

"Ne must keep in mind that in 25 years, half 
of the property r,mst be offered to the Ne'.,r 
Zealand market. Our master plan should 
outline which half is going to remain ,vi th 
us and which half offered for sale." 

Over the years, the property was developed constantly 

and Jarge amounts of money were spent in development. The 

cost of developr.1ent \.,ras deducted for tax purposes in accordance 

,.,rith various enabling statutes, the provisiors of which are nmv 

found in 'Sections 126 to 129 of the Act. 

Accorr!ing to Hr BOvlley, the manager of the station 

from 1969 onwards, j\i:::- Mendenhall ,.,ranted to farm the property 

as a whole; i. twas, ullc1er NT. Nendenhall' s firm direction, 

developed in s'uch a way that a subsequent splitting into half 

would not be feasible. It: wc'.s a long, narrow property with 

limited access t:o put-lie r(l&c1s. Hr Hendenhall's development ,-laS 

not effected witil sl.'.blliv:i.sioI1 either into halves or into 1,000 

acre blocks in mind. 1"01.: example, fence lines "lere placed on 

contoUJ:s as in normal farming practice and not on survey 

boundaries. 'l'wo homesteads ,vere built virtually side by side. 
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. Nr Bowley said that !>ir f.1endenhall di.d not favour 
\ 

having to sell at all but had said several times that, if he 

had to sell half, it would be the southern half which had 

insufficient roading and greater isolation. 

Nr Bm·lIey was not made aware of the sale provision 

Hhen he was first employed in 1969. He understood from Mr 

Mendenhall that the station was to be kept for the shareholders 

and their descendants. 

Hr Hendenhall and his wife lived on the property for 

about 5 months of every year until shortly before his death 

in 1978. Various stockholders from the United States called 

for visits of varying lengths. Hr Bmvley believed that there 

were about 100. stockholders in the venture towards the latter 
i 

stages. 

Nuch of the evidence \'7as devoted to a re-creation 

of iVlT Nendenha11' s a tti tude to the condition of the Hini s ter' s 

consent that the objector was to s~ll half the property, within 

25 years. The actual deed of covenant as eventually signed by 

the objeGtor readE: 

"The compal1y agrees to sell one half of the total 
are;:: as developed farms to New Zealand residents 
\vithin 25 years from the date of this consent." 

lvIr Cl.issold and Hr Curtin, \'lhose evidence I accept, 

both spoke o:!: f.lr Nendenilall saying that 25 years was "dmVI1 the 

road" or "dmvn the 'track", rr:eaning that it was so far away 

that they hoped they \":::'llid not be called upon to selli i.e. he 

hoped to persuade th~ Government to change its mind. 

!-IT Clissold Iv2tS not concerned about the 25 years 

restrict.ion i he knew that none of the original sl~areholders 
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would be alive when the time expired. He said: 

"The desire Has to build a ranch \'lhich we could 
be proud of f \"hich \"e could visit and 
have the right. J:ind of recreation and at the 
same tiJ:le somethin9 which iwuld pay for itself. 
hIe did not want to have to invest a lot of 
capital and have to keep following it with 
maintenance and it appeared from the surveys 
that it would be a profitable venture." 

It was a profitable venture, especially in the later 

years when there were annuai cash surpluses of over $100,000. 

After Hr 1'1endenhall died in 1978, there was some 

discussion whether his sons would be interested in taking over 

the ranch; in the event, none of his family nor the families 

of the other major shareholders "ere interested in continuing 

with the property, despite the wish of some of the lesser 

stockholders that the venture should continue; in the end, the 

objector decided to sell the property; an agreement for sale 

with a Nr Howard was executed on 2nd Hay 1980, selling the land 

for $3,706,965. The agreement was conditional inter alia on 

the Government's waiving the requirement of the covenant referred 

to earlier; this VlaS duly done. 

'1'he COTIU1lissioner claims, in the object:i.on nm·, before 

the Court, that half th(~ profits derived by the cbjector 

from the sale of the Tuhoe land are ass'2ssable income pursuant 

to Section 67 of the Act. 

The Commissioner has since issued anothp.r assessment, 

claiming that the whole of the profit from 61.e sale of both blocks 

Tuhoe ·a.hd Bio-Lab I is taxable; because the compar.}' is now in 

liquidation I only sufficient funds to pay the ::a:c ill issue in the 

present proceedings have been retained. The CO!':irnissioner I s 

subsequent attempt to .recover more tax may be largp-ly academic. 
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On 19th October 1982', I delivered a judgment which 

declared invalid a notice issued by the Commissioner, purporting 

to attach the moneys held by the liquidator of the object.or in 

a bank account. Since that judgment was issued, agreement 

has been reached between the liquidator and the Commissioner 

\'lher~by sufficient funds have been retained by the liquidator 

to cover the amount of tax claimed in the present objection, 

plus penalty tax plus costs. 

If the Commissioner succeeds, there is also 

non-resident Hitholding tax involved; the total tax bill on 

the present assessment is $804,757. 

The onus of proving that the Commissioner's tax 

assessment is incorrect is on the objector; the tHO matters 

for decision are: 

(a) Hhether the objector acquired the land for 
the purpose or intention or for purposes or 
intentions including the purpose or intention 
of selling or otherwise disposing of it; 
(Section 67 (4) (a) of the Act) 

Cb) Whether the profits derived from ',::he sale 
of the land are assessable ~or income tax 
by reason of Section 67(4) (e) of the Act. 

Hr Holloy wished t.o raise the questiorl of the effect 

of inflation on the objector's tax liability; this Cluestion 

was determined in favour of the Commissioner in Lowe v. 

Commissioner of Inland Revenue, (1981) 1 N.Z.L.R. 326. Tha.t 

case is due to be heard by the Privy Council i~ October of this 

year. ~1r Holloy asks that, if I. hold against t;1c c,bjector, 

nevertheless, the inflation point be reserved until the Pr.Lvy 

Council decision is knmffi. 

'1'he first issue is whether I on the facts I the objector 

has satisfied me on the balance of prababilities that it did 
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acquire the land for the purpose of or with an intention of 

resale, even though such purpose or intention may have been 

only one of the purposes or intentions. 

Provided it assists the Court to deal effectually 

with the proceedings, the effect of Section 35(1) of the Inland 

Revenue Department Act 1974 and Seetion 33(10)' of,the Act, enables 

the Court~ to receive as evidence, any statement, document, 

information or other matter, irrespective of \vhether it would 

be otherwise admissible. These provisions are particularly , 

useful in the present case, since the person who would be most' 

able to give the relevant evidence, Mr Nendenhall, is no", dead. 

The appropriate time at which to consider a taxpayer's 

intention or pbrpose under this provis~on is the date of its 

acquisition of the land. On th~facts of this case, this must, 

mean the date ,,'hen the option \vas exercised I not the date it 

was given which may be the appropriate date in other fact 

situations. '1'he option makes no reference to obtaining of 

Capital Issues consent; the option; could not have been implemented 

without that consent. I must consider ,vhat was in the mind of 

Mr Hendelihall ir, particular and the shareholders in general at 

the time when the (Jptj.on \-laS exercised in 1967. 

Having heaY.:-d the \vi t:lesses, in particular Hessrs 

Curtin and Clissold, ~ am satisfied, on the balance of 

probabilitie3, that th", directors of the objector did not purchase 

the land for ,the purpo3e or :i.ntention of reselling it. Uppermost 

in their minds \'las the flotion of creating a ranch in New Zealand. 

They interested many of their friends ~nd acquaintances in Salt 

Lake City and redsed a co~siderable sum of money from them to 

purchase an(1' develop the ranch. Itr l'lendenha11 enjoyed living 

on the ranc:h; many of tne other stockholders visited for short. 

periods. The evidence of Hr Bmvley shoY1s that the ranch was not 
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developed with subdivision in mind; fencelines not conforming 

with survey boundaries; the siting of a wool shed and the 

manager's homestead in the middle of the property are not 

indications of a desire t.o subdivide. 

The biggest difficulty against the objector in this 

branch of the case is the covenant in the deed which was derived 

from Nr Nendenhall's representations to the Ninister that half 

of the land \wuld be offered within 25 years to New Zealand 

citizens. I conclude i:hat this statement was more of a 

negotiating posture by Hr Nendenhall; he did not envisage 

that. the covenant ,wuld be enforced; his hope \"as that within 

25 years, he \'lould be able to persuade the New Zealand 

Government to dispense "lith this condition. 

The correspondence and the \'litnesses show that Hr 

Hendenhall ,vas an outgoing I assertive, entrepreneurial 

figure. He was completely taken up \'lith the idea of establishing 

this ranch in Neyl Zealand. I accept his widoy,' s evidence 

ylhen she said: 

liNe loved Poronui. l'1e didn't \"antto sell it, 
that \'las our home. I sold my home to live in 
He,,, Zealand. I loved the ranch. I don't think 
there ,.,as ever an attempt to sell it." 

Hr Hendenhall seems to have possessed a 8E:rtain 

political sensei one can speculate that he may have suggested 

the notion of selling half the land within 25 years as a 

"sweetener" when he perceived that there was SOlU8 opposition 

to foreign investment in such Cl . .large amount of lar,d if I Ne'tl 

Zealand. 

p,ccording to Hr Clissold, Hr Hendenhc.ll did not 

regard this particular condition of consent regarding sale 

as so rauch an irritant as he diel the condition regarding the 
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road. Noreover, the fact t:ha t· Hr Hendenhall delayed for so 

many years in signing the covenant is an indication to me 

that hc did not want to take it seriously. 

I accept what Hr Clissold said that, when the venture 
, 
was ~ntered into, it was understood that if it did not work 

out for any reason f then the land '1.lOuld have to be sold. That 

finding is not to say that the land ,'las purchased with a purpose 

or intention of reselling. Anybody who purchases a farm may 

acknowledge, if pressed, t.hat if, for some good but unforeseen 

reason, the farming venture becomes impossible (e.g. through a 

natural disaster or an accident to the farmer) then he would have 

to sell and would hope for a profit on sale. 'l'his is not the 

same as buying in a speculative way with the intention or purpose 

of making a profit oh the resale. 

The legal situation is best summarised in the dictum 

of Ovlen, cJ. in Smithfield Pastoral Co. pty Ltd. v. Federal 

Conunissioner of Taxation (1966), 10 A.I.T.R. 9.11: 

"I have no doubt that any prudent man ':/ho was 
consiCiering the purchase of land in the 
Smithfield district, to whatever Use 11e 
proposed to put it, vlOuld have take;:;, into 
account the possibility or probabi:!..it.y that, 
as time \vent on and the "satellite" tm.;n 
developed, land values in the surrounding 
countryside would increase. It Hould be, 
ho;vever, to take a long st.ep to say thc:.t., 
because a purchaser expects an increase in 
the value of property which he is thinking 
of buying, it should be inferred that his 
purpose in buying is to resell at d proflt. 
The existence of such an expectation is 
obviously a relevan~ fact to be considered 
in determining the purpbse for ",vhich the 
land is bought but it is a con:::ideratior.. 
\'lhich I I think, vlOuld be in the mind of any 
sensible person who is considering making c:.. 
purchase of land whether he intended to farm 
it, use it as a residence or for business 
purposes, or resell it. I have no d'::)u0t that, 
in buying land at Smi-thfield, Becker I Pickering 
and Haseldine took into consideration the 
prospect, which eventuated, that land 
values would increase. It "[Quld be 
surprising i·f they did not dO so." 
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I consider that th~ objector has succeeded in 

discharging the onus of proof in respect of the first ground 

of objection. 

The second point raised is of greater difficulty. 

It depends not on the evidence but on a narrow point of 

interpretation. Section 67(4) (e) "vas first iritroduced to the 

legislation in 1973; it declares to be assessable income: 

nee) All profits or gains derived from the sale 
or other disposition of land .. ",here -

(i) 1m undertaking or scheme, "'lhetller or not 
an adventure in the nature of trade or 
business, involving the development or 
division into lots of that land has been 
carried on or: carried out., and the' 
Commissioner is satisfied that the develop­
ment or division work, not being work of a 

'minor nature, has been parried on or 
carried out by or on behalf of the taxpayer, 
on or in relation to this landi and 

(ii) That undertaking or' scheme was commenced 
within 10 years of the date on Hhich the 
land was acquired by the taxpayer." 

In Love's ca.se, the Couit of Appeal rejected a 

submission that a profit automatically escapes taxation because 

it v7as a 'capital profit and not income in character. 

OVer the years, the objector has spent a large sum on 

development - work which by no stretch of the imagination could 

be called "work of a !:linor nature". This development was 

commenced shortly after the land was acquired by the objector -

certainly wi thin 1.0 ye:trs fron the date when the land \'las 

acquired. Moreover, it uas an "undertaking" or "scheme" - i.e. 

na plan, design or progr.arr.me of action', hence a plan of action 

to attain some end; a project, an enterprise". See Vuleta v. 

of Inland Hevenue (1962) N.Z.L.H. 325, 329 and 

v. Comraissioner of Inland (1931) 5 'I'.n.1T.Z. 

151. 
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Mr Bridger's submission was that the development 

of the farm was an undertaking or scheme not of a minor nature, 

carried on or carried out in relation to or on behalf of the 

taxpayer on the land in question, invo]ving the carrying on or 

carrying out of the development of that land. 

Nr I-lolloy _ submitted that the word "development" in 

the legislation must be read together with the words "into lots" 

so that the only kind of "development" caught by the section 

is "development into lots" i counsel submitted that it \-lOuld not 

be possible to have "development into lots" \vithout "division 

into lots"; the definite article was not placed before the 

word "division" nor were there commas after the vlOrd 

"development" and the vlord "lots". 

Hr Holloy next submitted that the Legislature had, 

in enacting Sections 126 to 129, granted farmers the right to 

claim deductions for development work on farms with the right 

of the Commissioner to "claw" back the deductions if the sale 

of the property were made \-,ithin 5 years of -che date of 

acquisition. He also referred to the exempting subsections; 

i.e. Section 67(8) and (9) which are :in thc=following terms: 

"(8) Paragraphs (e) and (f; of subsection (4) 
of this section shall no·t apI!ly to t.he sale 
or other disposition of any land by any taxpayer 
vlhere that land is a lot resulting from the 
division into 2 or more lots of a larger area 
of land (being an area which before any di visir)l1 
by the taxpayer did not exceed 4,500 square 
metres) which was occupied by that taxpay-:::r 
primarilY and principal~y as residential land 
for himself and any member of his fanily living 
\-;ith him. 

(9) Paragraphs (e) and (f) of subsection ~4) 
of this section shall not apply to the sC'.le or 
other disposit.ion of any land in any case where -
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(a) That land is B lot resulting from the 
division into 2 or more lots of a larger 
area of land \lhich, inu11ediatelv before 
that division, was occupied or-used by 
the taxpayer primarily and principally for 
the purposes of a farming or agricultural 
business carried on by the taxpayer; and 

(b) The Conunissioner is satisfied, after, if 
he considers it necessary, consultation 
\'I'i th the Director-GenerCll of Agriculture 
and Fisheries or any other person,. that 
that land is of such an area and nature 
that it is then capable of being worked 
as an economic unit as a farming or 
agricultural business; and 

(c) Having regard to the circumstances of 
the sale or other disposition of that 
land (including the value of the con­
sideration for which that land is sold or 
otherwise disposed of, current prices 
paid for land in the vicinity of that land, 
the terms of the sale or other disposition, 
any zoning or other classif~cation relating 

. to that land, the proximity of that land to 
any other land used or being developed for 
uses other than farming or agricultural 
uses) the Commissioner is s·atisfied, after, 
if he considers it necessary, consultation 
with the Director-General of Agriculture 
and Fisheries or any other person~ that 
that land was sold or otherwise disposed 
of primarily and principally for the purposes 
of the use of that .land in any farming or 
agricultural business." 

. Mr Holloy's submissions have the benefit of reasonable-

ness; particularly \'ihen it is remembered that the objector 

comme'nced its trunCie~'taking or scheme" long before the 1973 

amendJuent by l.'I'hj ch prcfit.s of this sort are now sought to be 

taxed.' However, it has been said often that there is no equity 

in tax. I mus.t interpret the provisions in accordance with the 

normal criteria of statutory interpretation. 

It. seems to Tr.€.. clear that the Legislature had in mind 

in Section 67(4) (e) two dltferent concepts; i.e. division into 

lots and developr.1ent. Both c"m enhance the value of land. It is 

possible to subdivide bare land without having done any 

dovelopment. Likevlise, it is possible to develop land \'lithout 
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doing Ule necessary surveyin~, engineering and legal preliminaries 

necessary for subdivision. 

Section 67(4) (e) applies to development of any kind of 

land - industrial, residential, commercial or farming. 

Sections 126 omvards relate only to farming land. 

lI. detailed discussion ·of the forerunner of Section 

67 (4) is found in the judgments in the Lmv8 case which 

concerned a subdivision of land. At p.340 Richardson, J. said: 

til turn nmV' to (d) (now Section 67(4)(e) of the 
1976 Act). Tile paragraph expressly defines and 
limits the type of undertaking or scheme to 
\·;hic11 it applies. It is one "involving the 
development or division into lots of the land". 
1'1hi1e it is not clear whether the words "into 
10,(:5" qualify cl~ vision only or ,'lhetiler t~ 
SEalify both alLernative5 ~'develo~nt or 
division", it is both necessary and sufficient 
that the plan or project'should involve 
development or division of the land. This is 
subject to the qualific~tion that the development 
or division work involved not be "of a minor 
nature". Hhether the ,vork is of a minor nature 
must, it seems, depend on an overall assessment 
of such mRtters as the ti.me, effort and expense 
involved, measured both in absol·ute terms and 
relative to the nature and value of the land on 
which the \vork is done. Hore importantly for 

. present purposes, division as an alternative to 
develophlent and the limitation of the exception 
to work o£ ~ ~inor nature suggest that not a 
great deal is required by way of activity to 
constitute a plar. or progranune of action an 
unde:::-taking or scheme under the paragraph. 
That is the i'i.rst ingredient. And the addition 
of the phrase ""lhether or not an adventure in the 
nature of trade ::>r business" was obviously intended 
to exclude any argument that to come vlithin the 
tax net tl1e Jevelopment or subdi visional acti vi ty 
must also exhibit features \<lhich give the 
transaction the character of a business deal." 
(I tali::.:s . mi!1e ) 

In this case, it is necessary to determine the point 

left open b'y Richards·:m, J. in Lo;ve I sease i i. e. vlhether tlw 

words "into lots" qualify both alternatives "development" or 

"division". 



.Nr Molloy submitted that Section 67 (or its 
\ 

predecessor) \'las held in Lowe's case to be ·a "code" i I doubt 

::his submission. Cooke, J. said at p.33l of the predecessor: 

"To describe it as a code on the subject would nbt be strictly 

accurate". In my view, the sale of the land is caught by the 

tax net. As Cooke, J. pointed out also at p.331 of Lowe's' 

case that the provision shows "a clear intention on the part 

of the New Zealand legislature to make the profits of taxpayers 

Hho subdivided or developed land liable to income tax in 

certain circumstances even if they \vould not have been taxable 

under the principles applied in such cases as McClelland and 

\'1alker". All the judgments in LOvle's case give a helpful 

discussion of the history of the provisions and emphasise that 

capital gains may be taxable as income if the statute so directs. 

The meaning of Section 67(4) (e) of the Income Tax 

p.et 1976 is plain ,vithout having to insert the definite article 

before the words "division into lots". '1'he word "orn bet\veen 

the 'vords "development" and "division into lots It is dis j uncti ve. 

One does not speak 1)f development :into lots, especially \vhen the 

concept of subdivision is adequately covered by the words 

"division, into lots". "Development" and "division" are not 

synonymous ,-lOrds an1 it must be assumed that the Legislature 

meant - each to bear a diffe:::ent. meaning. vlhile a subdivision 

into lots may be described broadly as a development of the land, 

development need not involve any division of the land. 

"Division into. lots" mCj.y be a specific instance of development 

in some circums~ances; however, there is no need to restrict 

the meaning of "develoi)ment" t.o a synonym for "division into 

lots n. 

'I'he j udg;,lent.s in I.H. (1981) N.Z.L.I~. 326 
~--~-------------

contain many passing references to a distinction between 

"development" and "division": 



(a) Per Cooke, J. lat p.33l: 

"Scheme of development or subdivision". 

(b) Per Richardson, J. at p.339: 

"The developr:1ent or subdivision vlOrk". 

P.340: 

"Division as an alternative to 
developmeni:" . 

(c) Per McMullin, ~T. at p.353, 1.30: 

"Developmental or -subdivisiona1 work". 

P.357, 11.29-30: 

"l think blat s.88AA(1) (d) (Le. now 
67(4) (e» is to be properly reael as 
requiring that the land which ,-las the 
subject of the sale must have been the 
whole or part of a block upon ,,,,hich 
developmental or subdivisiona1 ,,,,ork had 
been done". 

Ongley, J. stated in \vellington v. Commissioner of 
I 

Inland Revenue (1931), 5 N.Z.T.C. lSI, 155, that lithe expressions 

"development vlOrk" and "division work" must be taken t.o indicate 

different though possibly overlapping categories of work". 

The fact that development vlork may be in the nature 

of expenditure deductible under Sections 126 to 128 does not 

preclude the application of Section 67 (4) (e). p.ssessable 

income is whatever ~he Act says it is. '''I'axable income is th,e 

residue of a,ssessable incone after deducting the amount of all 

special exemptio!1s to Vlhich the taxpayer is entitled (Section 2)" 

(Per Richardson, .::-., 1,m",e v. C.I.R. (supr~) at p.344). 

Where there is an "undertaking or scheme" in terms 

of Section 67 (4) (e) 1 it. l'1ay be that such undertaking or scheme 

generates farming inc:oJr,e fr.on which raay be deducted items referred 

to in Sect.ions 126 tc 128; !'lm",ever 1 once profit from the sale 

of land is generat.ed, Section 67 (4) (e} comes inl:o play. The only 

requi3ites for the operation of this provision are that there 

be an "undertaking or scheme involving the development (or 

division into lots) of the land which is not of a minor nature, 
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and which is commenced ",ithiril 10 years of acquisition"., All 

those requisites are found in the present case. 

Only those deductions allO\ved by the Act can be clair-ied 

by a taxpayer. They are a concession lJy the Legislature; the 

"clmolback" provisions in Section 129, rather than categorising 

Sections 126 to 128 as a "code", represent a qualification of 

these particular concessions. 

I find no help in subsections (8) and (9) of Section 67 

quoted above and relied upon by Hr Holloy in a submission to 

the effect that the word "development" in Section 67(4) (e) 

must relate to the words "into lots". True, subsections (8) and (9 

relate to subdivision of the land into eitrer homestead lots 

(subsection 8) or economic farming units (subsection 9). However, 

I think subsection (11) is of greater help. It provides: 

"This section shall apply \'1here the land sold 
or othe:cwise disposed of constitutes the whole 
or part of any land to which tilis section 
applies or the whole or rart or any such land 
together with any other land." (Italics mine) 

Clearly in this s~bsection, the Legislature did not 

,see any part of Sectio~ E7 (including Section 67(4) (e)) as b~ini 

restricted to SCi18s vf part of the land, but specifically mentioned 

sales of all the land. 

Ther~fore, whilst the objector succeeds on the first 

grO'.lnd, it fails on the sE:;conc1 and the Commissioner's assessment 

is upheld. Since each party has succeeded on one branch of the 

argument, I mab" no ordex as to costs. 

'1'he validity of Nr Holloy's "inflation argument" awaits 

determination by the Privy Council later this year. 

Consequently, I do not dismiss the objection meantine, but 
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reserve liberty to apply to bofh parties in respect of that 

matter only. 

SOLICITORS: 

F.L. Curtin, Hamilton, for Objector. 

Crown Law Office, \vellington, for Commissioner. 
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SLJPPL1:liEN'ri\HY J'Ui)GNEN'l' OF' BAHKER, J. 

In r,1Y pl:'incipal jud delivered on 23rd March 1983, 

I did not dismiss the objection; I reserved liberty to 

to both parties b(!cause of Hr Holloy' s submission relating to 

the effect of Inflation on the oojector's tax liability. An 

appeal in COHllnissj oner of Inland l~evenue 1 (19B1) 1 ---=._._-------''---'--''-'-

N.Z.L.R. 326 ~s awaiting heax before the Privy Councili the 

\vill deter;uine Hr £.101101" s subrnission 

0]) inflation i~ this p~~sent c~se. 

Since the de:UvfO!:LY of judgment, conm,el have seEcn me 

in Che::nbers. I·lx :lolloy c li::imc:d that my j did not deal 

with a submissicr advanced at the hear 

67(4) (r:,) the Inco;ne rfax nc'.: 197G ("t:118 Act") 

the derivE;d t.he objector from the f~alc; of i t.s la.nd 

was taxable (i..tS I have llCld) I then the accumulated 

costs of the of the fa.rm ;:0 the point at which it 
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able to command the price obtained for it must be deducb:,d from 

the received by the ob:jector. 'l'nc:;se accumula"ced 

costs amounted to $1,068,157, t.he ag9re t.O sum of t~he 

deductions frem 9ross income a110"'.'1cd by t.he· Commissioner to the 

ector over the period from 1967 t.O 1980 i Sections 126 and 127 

of the 1976 Act and earlier enact.rnents permitted 

these deductions. 

I had thought t:hat, in my earlier j r I had made 

it clear that: 

(a) • in relation to the 
of Section 67, that a 

profi t~ does noi: escape 
the of t.ho section mere 
because it is a i c111c1 

(b) 'I'he fact t.hat the ector may have 
claiml~d a d(2d1..1ction lmd(:;r Sections 
126 to 129 of the Act, or 
earlier enactments, is of no relevance 
in fo}: income 

} . 

It is cleor law that a is not required, when 

giving his reasons fo:::: judgment f t:o traverse every argument. 

submitted; see R v Nahkla 
---------~ .• -----~ I N.Z.L.R. 453, 456 

and Hard\vick Farm v Suffolk 

(1966) 1. All E.R. 309, 338; however, I am 

advised by HI' Holloy trLat my decision on Section 67 (4) is 

to be taken further; it therefore seems to provide 

£1..1rt.her comrr.ent OD thi3 particular submission. This rather 

unusual COGrse is mac1r~ easier because t:he Clbjection has not yet 

been determine~ by the Court. I record the consent of 

cOllnsel to 11'1 j 

The submission reforred to above does not the 

in my earlie}~ J Counsel submitted, as 

he did in Lowe t s case ir: of the same section of 1:he Act, 
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that is, by definition, D net Nr Holloy 

referred to t.he comments of Hason f J. in Federal Commis 

Taxation v. Whitford's ( 19 8 2) f 5 GA. L • ,J • IL 

240 f 7.46. 

This submission overlooks the fact that Section 67, 

in some of its provisions (including Sec"tion 67 (4) (e» f 

a "tax. 

Richardson, J. pointed out in Lo~.s;":'!:L case at p.344 

that the scheme of New Zealand income tax st.i3"tutes is to tax 

income f ','7hich is the residue of "assessable income" I after 

deducting from gross incon;'2 the speciaI exemptions or 

dedllctioY'l.s to \.'lhicll tIle t:azpayer rnay be enti t~lE;d. l~xp(:!nses lHay 

not·be deducted except insofar as are provided 

for in the Act (see Section 101); any expenditure or loss to 

the extent to which it is incurred in or producing 

income for any income yeil1~ I or is necessarily 

incurred in carrying on a business for the purpose of 

gaining or producing assessable income in any income year, may, 

except as otherwise provided in t.he Act, be deducted froD the 

tot:.alincome derived by the taxpayer in the income year in "Vlhich 

the expenditure or loss is incurred (Section 104). 

The leading case on Section 104 is Cormnissioner 

v Banks (1978) 2 N.Z.L.R. 472. There: 

Richardson, J., delivering the judgment of the Cour~, s2id nt' 

p.476: 

"The deduction is available only where 
has the necessary relationship 

both for the concerned and for 
the of his assessable 
income. . . 'l'here must. be the statutox"y nexus 
between the and thE~ 

assessable income of the taxpayer claiming 
the deduction." 



In the case, the deductions were cl~imed by 

the in relation to its venture. Substantial 

amounts of income were annu,il and therefore there 

was the necessary nexus between the farming'income and the 

1~e deductions were therefore properly 

claimed both under Section 104 and under the special development 

sec,tions 126 (or their statutory ) . 

Richardson, J. went on to say in Banks' case at p.477: 

"The st,atutory is that 'ch.e 
"incurred" in gaining or 

the assessable income. It is 
as at: the time ,that the 

became definitively commH:ted 
ture for which deduction 

is sought." 

The question is whether, in computing the profit 

from the sale of the land, the Commission(-'!r is required t.O 

from t:he price received on sale not only the original 

purchase price paid by the objector but also its development 

There is no mechanism in the Act to determine 

the ,'lOrd "profit" in Section 67 (4) i profit presupposes a net 

fi'j\'lrG and must comprehend at least the subtraction of the cost. 

cf the land to obtain a figure; also expenses incurred in 

acquiring the land such as legal expenses, stamp duty, should 

also be deducted and possibly items such as rates. 

section 67(91\) may be of some helpi it reads: 

"(9A) The COTI@issioner may, where he considers 
it necessary for the . of paragraphs 
(a) to (e) of subse (4) of this sect jon, 

(al Determine the cost price of any land in 
sucll aB he thinks fit: 
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(b) 'tThere any land is "lith 
any other real or 
apportion the cost price between that 
land and tilat other real or personal 

in such manner as he thinks 

This subsection lS deemed by section 2 of the Income 

Tax Amendment f,Ct 1980 to apply to tax in respect of income 

derived in the income year cOlTlInencing 1st April 1980. Since the 

for sale and purchase of the objector's land was 

entered into on 2nd May 1980, this section applies to the 11 it 

on the sale of ·the objector's land. 

The case s·tated does not indicate specifically t:hat: .. 

the Commissioner has e:::ercised his pm·leT under Sec·tion 67 (9A) 

and detel~mined the cost price of the land. Hm'iever, there seems 

to be no argument as to the arithmetic - merely as to what items 

are to be included on one side of the equation or the other 

in, determining "profit". 

There is no express provision in the New Zealand Act 

as there is in the Australian Income 'l'ax Assessment Act 1936 

and the English Capital Gainf3 Tax Act 1979 expressly disallowing 

dou~le deductiuns. Howeve~, looking at the Act as a whole, there 

seems no v'larrant for al1cvling the taxpayer a double dE"cluction. 

There is d poi~ter to single deductibility in Sections 

126(2) and 127(2) of the Act which provide in effect that 

the special deductions permitted by Sections 126 an~ 127 - which~ 

ha'.1e been claimed by an objector - ace conditional upon those 

deductions being not othcr~ise claimable. Also, there are 

sections in the Act whi~h expressly a double deduction; 

e.g. SectiO!1 118(9) de'J.}.ing with investment allowances are to 

be in addition to any allowance permitted by the 

Act. 
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Although, as I sai.d in my 1 j I there 

is no in tax, I do not consider that the result reached 

is demons unfair; the has had the benefit of 

deductions over the years as did the in ts case., --.--

The real difficulty in the present case comes from 

the apparent mingling within one statute of the concepts of 

income tax and of capital tax. Und,:::r weI 

les of income taxation, assessable'income is derived 

from gross income the costs and of 

that gross income. It is looked at on a year to year 

basis. Thus, in the object.or I s case, ave!: the years, it,s 

anntlal assessable income was de'l:ermined fro):! 

9ross inco:ne normal business expenses t,he 

under Sections 126 et, __ seq. or t.l'1'2ir s·tatutory 

HOivever, ,vhen one comes to consider what is in 

effect capital gains tax lurking in the interstices of an 

income tax statut,e, it is difficult to apply the same 

:rationale to the ascertainment of "assessable income". One 

prob-lem is the nermal D;;quirement that both income and 

authorised deductions therefrom arE:: earned and incurred \,ll.,thin 

a 9iven fiscal :rear. Such approach is inappropriate 

when one 113.S to consider a scheme or development which must 

necessarily extend OVAr several years. 

A key to sol vi::1g th<~ dilemma and one which tends to 

the view I hRve taken, is found in Richardson, J.'s 

judgment in r.m~~ case at p. 345: 

"Counsel for th2: Commissioner that 
the profits or derived from the sale 
of land under s.88AA had to be calculated 
\vithout referex,ce to the ions 
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for at sGssable income which J 
have cus Because of that 
concession, and in the absence of any 
argu~ent on the , I shall not explor~ 
the alternative that in such a case· 
all assets are Id on revenue 
account: with the deduction ions 

in the way to the outlays 
all of which are on revenue account and 
that unt:il a sale occurs UHo; land involved 
stands in the books at cost. for tax 
thus on the 
holding the lana in the 
revenue 
date. 11 

Likewise, McMullin, J. at p.358, 

ba1ance 

t.lle 

di in from transactions arising fro;n 

thE, subdivision of land ,-Jhere deve costs extended beyond 

a fiscal year. He consid(~l:ed that such difficulties did not. 

the lnaJ~ipg of an assessrnent I if the assessrn(~nt l1as 

a basis Wilich is real and sensible. 

In my view 1 the basis on which the Conunissioner has 

acted in assessing the "profit" on the sale of t,he object.or's 

land has not been shmm by the objector to have been wrong. 

In particular r the refusal by the Cor"rnissioner to deduc·t the 

deve costs from the sale in arriving at the 

"pL.'of i t II under Section 67 ('1) (e) is correct. 

The objection stands adjourned on the basis indicated 

in my principal judgment. 

SOLICI'l'ORS: 

F. L. Curtin f Ha.mi 1-1:on I for Ob ~i ector. 

Crm"n LeU-' Office I ll.Uc];:land I for Commissioner. 


