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This is an application under s.5 of the Matrimonial Pronerty
Aot 1953 ("the Act") by lrs V Sdmunds against the estale
her late husband. Having regard to the authorities, it is ' t]

.

clear that the Court has jurisdiction to deal with the case under

:):

that Act, ‘Tthe executors took no active part. Mr Wilson presentec
argument for the residuary beneficiaries, three well known charities
who very preperly took the attitude that they wished Mrs Ddmunds

to receive whatever the Court thought just in terms of the fct.

Pursuant to s.7{2) of the Act the hearing was in private.



The parties married in 1964 when the late lMr Edmunds wvas
aged and the applicant . There were no children of the
marriage. Mr Ddmunds had not been married before. Jrs BEdmunds
had two children of a previous marriage. They met as a result
of Mrs Edmunds purchasing the property in
adjacent to the one that Mr BEdmunds had farmed for many years.
From 1961 to 1868 rrs Ddmunds farmed her own property in
partnership with one of her sons.

N

Mrs Edmunds' contributions commenced two or three years
before thelr marriage when ir Idmunds and some of his emplovees
started going Gown to her house for an evening neal. During the
same period she would go up to his property to cook for seasoconal
labour. She believed that no woman had lived at or been emploved
on Mr Edmunds' property at any st&ge prior to her marriage. In

her affidavit Mrs BEdmunds described him as a very hard working

bachelor living under primitive conditions, endeavouring to break

in a large property and to develop on it stock of a high quality.

The countty, situated near , wag inhoepitable. Some

picture ¢of the deceased and his previous mode of life

&

s obtained

[=1S
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from the following description by Ix Burgess, a friend who

1

had known him for more than 30 years:

"IIe was a bachelor who was working hard to bring
in a rough property and to build up the guality
of the stock on it and was one of those persons
who seemed to have a distrust of most City pecple.
He was in those days domineering, sometimes hostile
and certainly contrary but was hard-woriing and lived
Gnder appalling conditions which discouraged easy
social ccntact, aund his apparently staple diet of

;

sboiled mutton, bread, cheese and black tea did not

encourage wany visitors for meals.,”

The saga of the civilising of this crusty mniddle aged
workaholic bachelor might well have attracted the attention of
a 1%9th century novelist. The witness already quoted saw e¢hanges
in the deceased’s health anl gencral outlock after the commence-—
ment of his friendship with the applicant. Referring to the new

house that was buil®t the witress described it as a normal

relatively basic farm house but a great improvement on the " duamp™

2
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which it replaced. le added:

"The transformation from the rough bachelor

camp to the development of ene of the best

kept homes and gardens in the district was

quite amazing and an example to the neighbours....

the energy which (the applicant) displayéd in

not only working around the farm but also in

catering for large number of emplovees and

people coming to inspect and purchase stock was

a talking point in the district...She was about

the hardest working woman in a hard working

district.”
Mr Burgess also referred to the assistance that the applicant,
as a person of considerably qr@atér education and business .
experience, was able to give towards the increasing success of

3,

Mr Edmunds' farming operation. He noted too that while marriage

brought considerable changes in the deceased's 1ife, his attitude
to monéy‘remaine& the same, While not regarding !r Idmunds as
mean the witness described him as "hard"”, and rigid in his
dealings with money. He added - and this remark assists one to
understand how. ir Edmunds came to leave his affairs as he did -
that he had no real concepts of the effect of inflation and still
regarded himself as being "hard up”. The witness conclwied that
he had seldom known a person to make such a fetish of work and

harxdship as did the deceased.

o

Another deponent, a stock and station agent, sdid that the

de

living conditions of lNr Edmunds' farm

o

. his early days were

.

‘'was to have a meal with !ir Edmunds and his wen in the dilapidated

homestead, He described My IDdrmands in these days as being
cateful with his meney; denanding of everyone whom he employed
or with whom he did business. Ie was of an old Southland school
who regarded their property as their own; theiw attitude towards
their wives and emplovees as to their proper place on the farm
was that they had no need for money and few rights but would be
looked after as necessary. This witness too referred tc the
mellowing that was evident following Mr Ddmunds'® marriage, but
where property. or moﬁey wag concerned he ccentinued to he very

possessive.
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When the newly married couple moved into the new house
on Mr Edmunds' property on their marriage, lrs Edmunds provided
furniture, furnishings, and various houschold articles and

from her own funds purchased floor coverings and drapes, land-

scaped the area and procured and planted frees and shrubs.

FPollowing the marriage Mrs Bdmunds, in addition to performing
normal houschold duties, cooked for the farm labour, the shearers
and numerous visitors to the farm. With her own farming back-
ground she was equipped to take an active part in the daily work
~on her hushand's faerm as well as in the management of it. I am
satisfied that she did this in full measure. She was more than
a farmer's wife; she could with justification be described as
a farmer.

As the years went by, whether lir Bdmunds would admit it ox »
not plainly the farm prospered., In 1977 he sold a one half
interest in his land, steck and plant in the
property to the Kings and thereafter traded in equal partnership
with them. The sale price wasg $350,000 which was satisfied in
part by the vendor leaving $100,000 in on mortgage. Under the
agreement for sale and purchase the Hings had an option to
acqﬁire the remaining half share in the land, stock and plant
at a piiée comprising a fixed sum of $250,000 for the land plus
a figure for stock and plant at valuation. Thercafter the property
was farmed in partnership in the deceased's lifetime and in fact
for a period after his death when eventually the Kings exercised
their option to purchase, the sale being effected as at
1882, TFrom fhe affidavit of lir Savage, the deceased's solicitor
in Invercargill, it is apparent that in time the deceased grew
dissatisfied with the arrangement he had made with the Kings,
'E@lieving it worked out too much in favour of the latter and that
it had‘resultod in his not obtaining full value forx the long
period that he and in later vears his wife had spent developing

the property. '

Reverting to the events of 1977, HMr FEdmunds proceeded to
purchase a smaller farm at near . The applicant
deposes that she was unaware of the detail of either transaction;
her husband told her that he had gifted her a share in. the new

property but that she still owed him some money. Iy impression



of Mr Bdmunds is of a man long set in bachelor ways who while
appreciating the assistance and the much greater degree of
domestic comfort afforded to him by a wife, did not bend easily
or adjust much. 2Apart from being inherently old fashioned in

his attitude towards women and the concept of sharing with

them his marriage came too late to have any great effect on his
previous outlook. le was by nature close with his money and
inclined to keep his own counsel about his business affairs. The
evidence given by lirs Edmunds in regard to her lack of knowledge

of and involvement in his transactions therefore does not surprise.

The Levels property was purchased in the names of the deceased
and the applicant as tenants in common in egual shares, the purchase

price being $260,000, The deceased advanced the sum of $130,000

to the applicant on mortgage; this was reduced by gifts with the

result that the balance owing at the date of death was 584,000,

It Mrs Idmunds used her savings to buy floor coverings,
drapes, furniture and furnishings. She continued to help with the
farm work which became increasingly onerous as her husband's
health failed. He was able to do little for a period of about a

eay .- Having developed cancer he was obliged to commence ray
treatnent in or about February 1980. This lasted some 12 weeks
during which time Mrs Edmunds drove to Christchurch each week in
order to bring her husband home for the weekend! and then returned

1im to the hospital. Mrs EBEdmunds cared for him at home unrntil he

St

was admitted to hospital on 1 October 1980. He diad on 19 December

the same veaxn.

Mr Bdmunds' last will was made in 1977. He begueathed to
‘his wife personal effects, his motor car and the sun of $3,000.
The trustees were authorised to purchase a house for Hrs Edmunds'
use for life, the outgoings to be met by the estate. O0Of the
“income from the residue the widow was to resceive $5,000 per annum

but the trustees were empowesred to supplemert this if thevy
AY

B

regarded it as insufficient. . The balance of the income was left
to the charities to whom the balance of the estate would pass
on his wife's death.

At or about the time the ray treatment commenced iy Edmunds
called on his Invercargill solicitors and requested a copy of

his will. Ie said that he had changes in nind bul did not go into

detail,. Having become aware o¢f his condition, for the first tinme
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he started to talk to his wife about his dispositions. He was
unhappy with his existing will and had heen too generous to the
charities. At that stage iMrs Edmunds had no idea what the will
provided. In 1980 they went to . and lMrs Edmunds
deposed that her husband spent some time at the offices of the
solicitors. She said he returned very upset saying that he had
to make big changes to his will and straighten out his affairs
"and we should have had a partnership years ago." Curiously,
this visit is not referred to by Mr Savage. At this time there
were a number of discussions from which Mrs Bdmunds formed the
view that her husband thought he was probably woerth about half a
million dollars, which was probably half the true figure. She
further gathered that Ir Edmunds had in mind to make a substantial
gift to one of his former employees, to leave something in the
nature of 320-325,000 to each of three charities, and the balancg
of the estate to the applicant. TIronm until his death
Mr Edmunds was in Timaru hospital and not in a state where he
could attend to business affairs. He raised the qguestion of his
will repeatedly but lxrs Edmunds thought that much of the time

he was not Fit to discuss business or to make consistent or
considered decisions., Being under the impression that she was

in any event the major beneficiary lirs Edmunds did not see any
need to press the matter although it was apparent to her that he
vas unﬁappy with the extent of the provision he had made for her.
In Cctober she wrote to the solicitors saying that iir Bdmunds'’
health prevented him from visiting Invercargill but he wished to

.

S was

make a codicil appointing an additional trustee. Th

prepared, sent to him by post and returned duly executed. Nr Edmund:

aid not tékeiany further steps to amend the will,

, In-giving the background of Mr and lMrs BEdmunds' work and
1ife toegether there is now another aspect of the farming arrange-
ments o which I need to refer. Mrs Edmunds deposed that when
they moved to Levels she believed 1t was clearly agreed that it
was golng to be an equal partnership. Consequently she expected
‘hat on hexr husband's death she weuld receive one half of the
profit on the realisation of the stock and plant. The trustees
however have declined to acknowledge the existence of any such
parvitnership. Hor would they accept that the deceased's bank
account which at the date of death was in credit to the tune of
over $10,000 was a joint account as Mrs Edmunds believed. The
reason for her belief was that most of their day to day needs
had been paid from it, after exhausting their national super-

annuation. Evidently the account had been in lMr Edmunds' sole



.
name as IMrs Bdmunds deposed that she had signing authority only
since which of course was shortly aftexr her
husband was admitted to hospital. The information before me is

insufficient to allow any finding that it was a joint account.

So far as the Levels' farming operation is concerned, when
the shift from Lilburn Valley was made the surplus stock and
plant used at the previous establishment were moved to Levels.

The land at Levels was purchased as tenants in common, the
applicant's share of the purchase price being provided by mortgage
baclk in faveour of her husband as already related. I!Mrs Fdmunds
acknowledges that she did not contribute directly to the purchase

price of the stock or

o]

plant. She says however that virtually
all the furniture and furnishings in the house were provided out
of her funds as had been the case with those left at Lilburn

Valley. 2t the time of her hushand's death Mrs IDdmunds' asscts

comprised some small holdings in shares, the furniture and
personal effects, her cne half share in the land at Levels {subject

to the debt to her husband) and $10,000 on ﬁeposit. This last sum
was vart of the proceeds of the sale of her own farm. In this
regard she deposed that on the sale of that farm she broadly
divided her assets into three, retaining one part for herself and
passing a second to her elder son with vhom she had farmed in
partnersﬁip, while the 510,000 deposit represented the share of

s
her vounder son and has since in fact been paid to him,

]

o,

L neighbour at deposed that the workload that Mrs Edmunds
was carrying became so heavy that he and his wife took the .

résponsiblity of persuading Mr Edmunds that he had to engage further
help. They themselves gave as nuch assistance as they could, The
neighbour had freqguent discussions with Mr Bdrmunds and said that

he was firmly lead to believe by !Mr Edmunds that the Levels

property was run as a partnership. It was this witness's opinion
that lrs Ddmunds worked harder on the property than any other
farmers' wife he had known. Ile described the deceased as essential iy
a ¥ind man but old fashioned and pigheaded with little councept P

of the burden which his illness placed on his wife,

The final bachkoround matter I need to refer to is the nature
ot the. deceased’s estate. In round figures the net value for

duty purposes was $249,000. This included stoclh and plant on the
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Levels property of $96,000 and the deceased's half share in the
land at $5212,000. The property was later sold forxr $500,000.
After realisation of various assets and payvment of duty and other
expenses the estate now comprises two advances on nortgage to

the Kings totalling $500,000 and various sums fotalling $395,000
in debenture stock or on deposit. The only liability, apart

rom tax on'income earned since the date of death, is a small

sum representing the balance of administration costs.

The estate has earned and continues to earn income from the
mortgages and short term investments. In addition there was
farm income from the Levels property until its sale and likewise
until the Kings completed the purchase, from Lilburn Valley.

There is contingent liability for tax arising ocut of the sale of

livestock in relation to both properties.

It was subnmitted on behalf of the applicant, with the
support of the respondents, that the Court's crder should be
franed so as to take effect at or hefore the date of death.
Substantial income has accrued since the date of death and would
be affected. Counsel disclaimed any suggestion that the
question of reopening the assessment of duty had any bearing
and in any even{, in that regard the decigion of the Court of

Appeal in Thompson and Preest v C I R CA 102/81 Judgment 11

71

February 1982 unrepcrted appears to be a formidable obstacle.

+.

It was submitted that the Court had jurisdiction te make such an
order, flowing simply from the terms of s5.5(2) empowering the
Court to make such Order as it thinks fit. I doubt that this

alone is sufficient to justify the making of a retrospective
e
P

Order. In Lemon v Lemon ¥ 133/81 Christchurch Registry, Judgment

7 May 1982 unreported, Casey J left open the question whether
in appreopriate circumstances an order could be nade with
retrospective effect in order to attain the purposes of the

Act. Tor myself, I would be reluctant to read into the Act some
fettar on the apparently unlimited discretion to make such Crder,
as will do justice between the parties. In particular, it seens
to me that it would do nothing to preserve the institution of
marriace, weakened as it alveady is, if spouses were lead to the
belief that if they did noi raise a qu estion of matrimonial
property in a formal way immediately that the potential for doing
so arocse, they might be disadvantaged later. Such guestions are

constantly present in an inchoate way in most marriages, and



spouses living in harmony are generally content to let matters
run, either in ignorance or because the disadvantaged spouse
believes that eventually matters will turn out or be arranged to

everyone's satisfaction.

Hovever, assumption that jurisdiction exists to make a
retrospective order is one thing; whether there is some basis
to exercise it another. The vast majority of cases under the
1963 Act have been decided on the basis of an apportionment at
the date of hearing and a valuation of the assets concerned at
that date accordingly, subject to any necessary adjustments.
The guestion arises whether there is any basis here to justify

feparture from the general practice.

In Lemon, Casey J, having decided on the facts, and after a.
review of the authorities, that the wife had no beneficial interest

in the property at the date of her husband's death, could see no

basis for a retrospective Order, assuming that jurisdiction Lo
make one existed. The factual situvation in Lemon is indistinguish-
able from the present, and I respectfully adoept Casey J's analysis
of the authorities and agree with his conclusion in the terms

ust stated.

u.

Counsel sought to distinguish Lemon, and Thompson and DPreest,

on the basis that here, the husband prior to his death had
become concerned that he had wmade insufficient provision for his
wife. He subnitted that the wife would have had grounds for
filing an application under the 1976 Rct befoce her husband'

death. He submitted that "guestions" had arisen bafore the date
prl

of death, namely as to the applicant's entitlament to a share
in the proceeds of .the - propexty, and whether there

was a partnership in regard to the operation at Levels, and that
the Order should reflect that position accordingly. Yenry J

remarked in 1973 (Pilcich v Bilcich 1973 2 NZLR 129%9,131) that

scant attention had bheen given to the phrase in s.5(3), giving
jurisdiction "In any question.b..as to the title to or possession
or disposition of property. He considered that "question' must

mean a justiciable question,

I accept of course that the jurisdiction of the Court under
the 1963 Act is not contingent upon the existence of a matrimonial

dispute in the conventional sense., ‘he estate planning cases
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now commonly brought before the Court make that clear, and indeed

it was recognised as long ago as 1869 in Wacher v Guardian Trust

1969 MNZLR 283 where it was only the death of the second spouse,

shortly after the first, that gave rise to any .issue. However

the mere existence in an inchoate way of a question that if rais

i1

could fcound "a question....as to the title to or possession or

&
et
kD
pobe

disposition  of property” to my mind is not a ground for the m

i
of an order on a basis retrospective to that point of time.

In Jarden v Jarden 3 MPC 90 the Court made an order vesting

chattels as to 50% in the applicant wife, and a declaration that

such interest subsisted at the date of death. The facts are not

,..:

[&]

jo]
]

stated very fully in the report and it may be that they justified

a different conclusion from that in Lemon. In Richards v Drown
M 35/77 lew Plymouth Registry, Judgment 18 October 1878 unreport
HMahon J expressed the view that as from the date of commencement
of the 1863 .Act the applicant in that case, as with other spouse
"became entitled to a legal interest in her hushand's assets,
such intgrest to be determined and guantified by a reference to
such domestic or capital contributions as might be established?.
It may be that the learned Judge (whose decision is not referred
to in.Lemon) meant no more than that spouses became entitled to

claim a legal interest: if he d I respectfiully prefer the

id,
views to the contrary in Lemon and the auvthorities there discuss

I conclude that the true position is that the applicant's
interest in the property arises from this judgment, and that it
would be wrong to make an orxder which purported to recognise
the exist énce'of an interest at any earlier date than the date

of my decision.

ad

5,

Following the course taken by Wilson J in RBobinson v Public
Trustes 1966 N% 748 my first enquiry is whather a common
intention existed and if so, whether it was euxpressed by the

parties, either at the time of acguisition of any property or
e

ns v Stevens 1974 2 NIZILR 129, and

(@]
in
o+
]
<

subsequently. See als

Mason v Mason 1976 1 WZLR 385,

In my view, there was no common intention. It was put to
me that the farm wag run as an egual partnership. I am
not sure how far Mr More intended to press this aspect in

relation to s.6{(2). I think it is perfectly true that at Levels

ﬂ
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as had been the case in » Hrs Edmunds plaYed a full
part in the management of the farm, In that sense it would be
right to describe it as a partnership amnl I accept that the
deceased referred to his wife and himself in that way, as many
ouples not engaged in farming or business pursuits do. But both
husband and wife had had long experience in farming, each had
farmed in partnership with others, and both were well aware of
the significance of a formal partnership and its indicia. Iﬁ was

not suggested that the accounts of Levels were kept on a partner

6]

ship basi

.

True that had been purchased in both names and that
in the absence of a partnership, Hr Edmunds should have paid rent
or grazing fees. The vivid picture that the evidence paints
of him makes it clear that such a course would scarcely have crossed
his mind; nis out¢oo” in such matters was typified by the
incident when his wife's funds were used without interest to
provide security for his banking arrangements., IHe had made his
wife a half owner of Levels on a basis which he would have
regardé: as a gift, as indeed it would have been had he lived

ciently long. Undoubtedly he would have been advised to
take,this course out of estate planning considerations but I
suupevt that in his eyes it was an astonishing fealt of generosity
to "the wife" and any suggestion that he should pay her for the
use of what he would still have regarded as his land would have

heen preposterous. As to the conversations he had with his

o+

wife, under the shadow cof his illness, I think that the most that
can be inferred is that as a result of advice he received, an
uneasy réalisation camz upon him first that he had failed to take
sufificient steps by way of estate planning with the result that
his estate would be heavily and unnecessarily depleted by duty,
"énﬁ secordly, seer thrcough objective eves, that the provisions he
had made for his wife were not as generous as he had thought.
Incidentally it should be stated that it is not a case where
arrangements, sound and sufiicient in their time, had been over-—
taken by inflation or other changes; his Will had been made as
recently as 1977, the same year as the move to Levels and no
doubt conseguent upor it. Awareness of his failure to recognise

his wife's proper claims sufficiently led to his propossl of
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the gift of a luxury motor car which she declined. Iis illness
praevented him from obtaining full advice as to how he might remedy
the problems, or, if he received such advice, from giving
instructions on it, as there is no suggestion that his solicitors
had been requested to take any steps following his last visit

to then, except to provide the additional trustee. I think that
the fact of the matter is that Mr Ddmunds did not reach any firm
conclusion as to how to reorder his affairs. He did not form any
intention, so there could be no common intention let alone any

expressed.

For the sake of completeness I add that I have not overlooked
the potential significance of the manner in which title of Levels
was taken - I am conscious of the remarks of HceCarthy P in Stevens

v _Stevens (above) -~ but I ar satisfied that in this case the

significance of that step is no greater than I have indicated ahdve,

hecoxdingly, the provisions of s.6(2) do not inhibit any

particular form of Order in this case,

I turn next to the contributions made by the respective
spouses., In this respect I have to remind myself, without
derbgﬁting in any way from Mrs Ddmunds' efforts, . that the foundation
for the deceased's ultimate estate had bheen laid before their
marriage; Mr Ldmunds had then been Farming the Tuatapere property
for a veriod approaching twenty vears. The evidence justifies
the conclusions that he lived under spartan conditions, he was a.
sucdessful farmer, he must have improved the farm land, and his

”matcridl position had advanced to the point where without evidence -

of financial strain he was able to have a large new house built

for him. There was no precise evidence as to his worth at that
time but there was put before me the deceased's accounts for the
vear ended 30 June 1963 which showed his net assets at $64,000, the
property and buildings accounts standing at %42,500 and stock

ghown as %10,000 (in quoting figures, I will wound them off to the
nearest ®500 or $500, as the case may be). Making due allowance
for inflafion, plainly Lilburn Valley was already a valuable

property.

The applicant's contributions can be summarised as under the

following headings:
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The actual provision of cash and property.

(a) She furnished the new home at Lilburn vValley, providing
both chattels from her previous home, and money. She
also expended money on the planting of shrubs and trees
around the homestead and having it landscaped. On the
sale of the property, she did not receive any direct

financial return.

(b) trs Rduunds provided chattels for the Levels homestead.
lowvever, in terms of the Will she received all personalty,
and she also received the portion of the sale price
attributable to chattels sold. These benefits can be
taken as substantially cancelling out the contributions

listed undexr (a) and (b).

(c) As already related, Mr Edmunds borrowed funds from his
wife. Howevoer, in the absence of any more detailed

. information, this has limited weight.

The periormances of domestic duties. It is fair to describe
these as out of the ordinary. HMrs Edmunds transformed her
husband's living conditions. As noted one affidavit described
the ‘'new home as one of the best kept honesteads and gardens

in the district, The deceased's final illness imposed a
heavy burden on Hrs BEdmunds, although for a limited period

of time.

The berformance of farm services. I have already referred

to this aspect. Although in principle no doubt lrs Ldimunds'
efforts were similar to those of many farming wives, the
evidence makes it clear that not only was she extraordinarily
hardworking, she brought to the marriage a considerable

degree of business and farming experience which was cf great
value to her husband's farming business. As with the &dmestic}
services, this assistance continued over a period of 16 years..
I bear in mind as pointed out by the author of "The Divisicn
of Parms under the Matrimonial Property Act” 1883 HNILJ 20,

that the Courts have tended to assume that farmers' wives

take part in the farm work in addition to their domestic

sexrvices.
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Although the bulk of the evidence was on affidavit I had
the advantage of seeing Mrs Edmunds in the witness-box. I can
fully believe the high opinions expressed of her qualities in the

-

affidavits from neighhours, friends and business acquaintances.

In addition to the factors already listed, there was pressed
on me the consideration that the applicant relinquished her own
farming venture to marry !Mr Idmunds, and that the loss of this
valuable farm in a sense was a contribution to the property in
issue. I do not say that a sacrifice by one spouse is in all
circumstances incapable of constituling or being taken into account
in that spouse's contributions but I do not sea that it can be
so. regarded here, The fact is that lMrs Edmun&s had an asset which
if it proved impossible or inconvenient to retain she was free

to dispose of at its true worth. .

Turning to the husband's contributions, it has not been
disputed that he too was hard working in an more than an or&inary
degree, From the point of view of personal effort, and skills,

I would regard the contributions made by the spouses over the
course of their marriage as equal.

In fix ng the actual proportion on which the applicant's
entitlemeént is to he based, the most difficult remaining aspect

is the weight to be given to the contribution made by the

husband in the shape of the value of the Lilburn Valley farm,

which he brought to the marriacge. Basically the problem lies

in the balancing of a financial contribution against the intangibles
subscribed by the applicant. In performing this exercise I am
handicapped by the absence of any detailed information that would
enable ne to deduce the extent to which the farm increased in

value between 1964 and 1977 from factors other than inflation,

those in other words for which Mrs Edmunds should receive a direct
share of the credit. I am-sure such factors existed to a significant
degree but so far as matters of arithmetic are concerned, all I~ 5
can really say is that land and building with a book value of some |
342,000 in 1964 had becoﬁe worth at least $500,000 on the market in
1377. In 1977 the Lilburn Valley farm inclusive of stock and plant
rneturally still represent&ﬁ the most substantial part of Iir BEdmunds !

ssets, but undoubtedly the proportion would have bheen greater in

a
1964,



Overall, I conclude that the provision of the Lilburn.
Valley property should be regarded as a very substantial contribution
to be taken into account in the huooand‘ favour, and that this
factor distinguishes the case from the more common one where the
parties, commencing married life with little, ﬁointly built up

the family assets.

Turning now to the valuation of the assets, certain adjust-
ments need to be considered in rec gard to the value of the estate,
which on the information before me was in round figures worth
$200,900, On the sale of the Levels property the estate received
$343,500 which included $84,000 being the balance owing by
Mrs Bdmunds. My More properly agreed that the applicant could not
make any claim in respect of the estate's half share of the )
proceeds of the sale of the Levels propertv. I have given sonme
thought‘to what account should be taken of the pavment of $384,000.

Had the husband made an outright gift to his wife of a cone half

hare in the Levels property at the time of its acquisition

9]
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Mrs Bdmunds in mny judgment would have received rather more in
this respect than she was entitled to on an application under the
Acf."The $84,000 goes to correct that imbalance so I do not
proposé to make any adjustment in respect of it. Accordingly,
for purposes cof establi }ing the value of the estate to which

.

Mrg Edmunds' proportion i

i
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; the figure of $343,500 shoul
be deducted. .
mﬁén,‘th@ré is the quéstiun of the contingent liability of
$184,000 for tax, avicing mainly out of the sale of livestock
shown in the accounts &t standard values. Bearing in mind the
conus on the applicant, T think I must regard this as a sum to be
deducted. As to the contingent liability for tax on income carned
by the estate, I have not heen given any information on which I
sgess what iz likely to be invelved., I am conscious of the
fact too that since the ficures relating to the present value of
the estate taken out as at 15 Onctober 1982, there will have been
a substantial increrment (perhars as much as $80,000)\by the date
of delivery of wmy decision, These’two factors work against each
other. I propose to ignore them both in the expectation that

broad juvhlcc will result.
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Deduction of the sums of $343,500 and $184,000 reduce the

available amount from $200,000 to $472,500. One third is .
$157,500.

Some final adiustments are necessary. It is proper to
take into account the benefits under the will, see McCandlish v

N7 Insurance Co Litd 3 HPC 105 and McComb v MceComb 3 MPC 106, That

involves deduction of the legacy of $8,000 and allowance for the
annuity ($5,000) and of the value of the house provided in terms
of the Will. NMgain, in the absence of evidence I can only

make a broad assessment, bearing in mind the onus of proof. I
assess the value of the house and outgoings at $2,500 per annum.
By reference to Table B of the Estate and Gift Duties Act 1968 I
take eight vears' purchase, or 560,000 for the annuity and the
house together. With the legacy, the total is $68,000. Deducting
this from $157,500 there remains $89,500. I make an order for

payiment of that sum to Mrs Rdmunds accordingly.

Counsel requested that any order should lie in Court to
énableftﬁem to consider the position in regard to proceedings
under the Family Protection Act. I therefore direct that the
order shall lie in Court until 31 HMay 1983. Leave is reserved,
for the same period, to enahle any party to apply in respect of
any matter of mechanics that I may not have dealt with or any
incidental aspect. Cosits are reserved.

.
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SOLICITCORS:

Petrie Mayman Timpany & Hore, Timaru Lor Applicant

Watson Savage, Invercargill for Defendants

Bell Gully & Co, Wellington for Residuary Beneficiaries





