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Th5.s is an application under s.5 of the i-ratrimonial Property 

j\ct 19',:)3 (lithe 7\c'.:") by Hrs V :::dl~l1.mds against the esta'..:e 

of her late husband. Having reCjarc1 to the auth01:ities, it is 

cle3.;~ that. the Court has :iurisdiction to deal Hi th t:11e case under 

']110 executors took 110 active part. Hr Hilson presented 

argUjill"nt. for the residu8.ry beneficiclries, t:hree \'lell i:nO'dn cha.ri ties 

Hl:.0 vr-cry prcpel:ly tool,: till:; a ti:i t:udc: that they 'vished ?lrs I:dmunds 

b) r8ceive whatever the Court i:houCjht just in terl71S of 1:he l'.ct. 

Pursuant to 5.7(2) of the 2\ct the hearing 'das in private. 
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The parties married in 1964 \'lhen the late I1r Eclmunds Has 

aged and the upplicunt. 'rhere were no childr en of tlie 

marriage. j\lr Edmunds had not been married before. J.lrs Edmunds 

had t,-lO children of a previous marriuge. 

of fIrs Edmunds purchasing the property in 

They met as a result 

udjacent to the one that Hr Edmunds had farmed for many years. 

From 1961 to 1968 llrs I::dmunds farmed her min property in 

partnership with one of her sons. 

, 
llrs Edmunds' contributions commenced two or three years 

before their marriage when r~r Edmunc1s and some of his employees 

s tar-ted going dOVll1 to her house for an evening mea 1. During the 

same period she \-lou1d go up to his property to cook for seasonal 

labour. She believed tha t no WOl;lc\l1 had Ii vec1 at or been eraployed 

on nr Edmunds' property at any stage prior to her marriage. In 

her affidavit i'lrs Edmunc;.s described him as a very han1 \vorkin9 

bachelor living under primitive conditions, endeavouring to break 

in a large property and to develop on i·t s·tock of a high quality. 

The country f si tua ted near , Has inhoo:pitable. Some 

picture pf the deceased and his previous mode of life is obtained 

from the fo11m-ling description by IIr 

had knmm him for more than 30 YC:c,rs: 

Burgess, a friend who 

"He \vas a bachelor ",ho 'dQS vlOrkinq hard to br ins; 

'in a rough property and to Duild up the quality 

of the s·tock or,. it and vJaS one of those pereons 

Hho seemed to have a distrust of most City people. 

He "las in thOSE\ days domineer ing 1 sometir;\c,,; hos tile 

and certainly contrary but ",as harcJ"vlOrkinq and lived 

,i.nder appc:d ling conditions \-lhich lliscoUJ~aged easy 

social eentae l, .::,ne his apparent.ly staple diet of 

. boilee r<ll1tton, brt?ad, c;.1ecse and blac}~ tea did not 

encourage r,1any visitors for meals." 

'l'he saga of the civilising of t:his crusty middle aqed 

,'lorkaholic bachelor mi~fht \T811 ;1ave attracted the atten'd.on of 

a 19 th century novel i.s t. '.::'11('; \'J~. tness already quoted saH ehanqes 

in the deceased I s health 2n,} general o'.ltlook after the commence-

ment of his friendship wi til the applicant. Heferrin~f to the new 

house that 'das buil:: the ,q:;'::r.ess described it as a normal 

rela·tively basic farm housE. b~t a great improvement on the "clump" 



-3-

\"hich it replaced. lIe added: 

'''l'he trans forma tioD from the rough bachelor 

camp to the development of onc of the bes·t 

kept homes and gardens in the district was 

quite amazin9 and an to the nei<Jhbours . ••. 

t~le energy \'Ihich (the applicant) displayed in 

not only Harking around the fm~m but also in 

catering for large number of employees and 

people corning to and p1.D:chase s tack Has 

a talking point in the district, ••. She l,-lilS about 

the hardest \'lorking \'lOlnan in a hard HorJ:ing 

c1ist.rict. II 

11r Burgl~ss also referred to the assi stance ·tha t the applicant, 

as a person of considerably 9reater education and business 

experience, '1'las able t.o give tm·,rarc1s tlle inc~-easing success of 

llr Edmunds I farming op(~ration. He noted too t:hat i'lhile Elcu:riage 

brou0l~ considerable changes in the deceased's life, his attitude 

to money remained the sanlO. While not resrarc1ing ;117 Edmunds as 

mean the vli tness described hi.m as "hard If" and rigid in his 

dealings wi t11 money. He added - and this remark assists one to 

understand ho\\', i·lr Edmunds CaE1G to lE;Clve his affairs as he did -

that he had no real concepts of elG effect cf inflation and still 

himself as bein9 "hard up". 'I'he witr,GSS concludE';d that 

he had seldom known a person to make such a fc::tish of "-lOr}: and 

hardship as did the deceased. 

i\notlv"rdeponent{ a stocl: and eta tion agent, sc3i r.l that the 

living cOl1cUtions of I1r Edmunds I farl;l in his early (1ays were 

unbelievably spartan, and thai: one of the tests .cor a no\! employee 

'uas to have a meal Vlith 71r :Cc1vmnc1s and his ).'f!::n j)c the c1ilcipidRted 

hon\f~s t,eac1 . He described 11r Ec!F!l.mc1s in these days 
, . ilS ,)eJ.ng 

careful Ui~l his money; 

or ,-lith whom he did business. He Vlas of an old Soutillanc SCllool. 

';-,ho resrardec1 their property as their Oi'7r!i 

their ".'I i ves and employees as to their proper on the farm 

Has thilt they had no need for money am; fe,-; ri9hts but w..:Julc1 be 

looked after as necessary. '].'his Hi tnesstoo referred tc the 

melloVling tha~c VlaS evident follmling :ir Edmunds' mc.rr:i.a~;er but. 

where property or mO!ley Vias concerned he ccntir,ued to be very 

possessive. 
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Nhen the ne,,,ly married couple moved into the ne,v house 

on !lr Edmunds I property on their marriage, !irs Edmunds provided 

furniture, furnishings, and various household articles and 

from 11e.r m'in funds purchased floor coverings al)d (h~apes f land­

scaped the area and procured and plant.ed trees and shrubs. 

Follow,ing the marriage Hrs Edmunds, in adeli tion to performin9 

normal household duties, cooked for the farm labour, the shearers 

anel numerous visitors to the farm. \'iith her O,'in farming back .. 

ground she ,vas equipped to take an active part in the daily \'lork 

on her husband's farm as well as in the management of it. I am 

satisfied that she did this in full measure. She i'las more than 

a farrner' s she could with justification be described as 

a farmer. 

As thci years 'deni: by, ,·]hether Ilr Edmunds \'lOuld admit it or 

not plainly the farm prospered. In 1977 he sold a one half 

interest in his land, stock and plant in the 

property to the Kings and thereafter traded in equal partnership 

wi th them. '1'11e sale price ,'laS ~;350 ,000 ,'7hieh Has satisfied in 

part by the vendor leaving $100,000 in on mortgage. Under the 

agr~e,ment for sale and purchase the Eings had an option to 

acquire 'che remaining half share in the land, stock and pJ.an't 

at a priee cOl:lprising a fixed sum of ~?250, 000 for the land plus 

a figure for stock and plant at valuation. 'fhereafter i:he property 

was farmed in partnership in the deceased's lifetime and in fact 

for a periocJ after his death H11en eventually the Kings exercised 

i:heix option to purchase, the sale beinq effected as at 

J982. From t.he affidavit of l,r Savage, the c1Gceased's solicitor 

j.D Invercargill, it is apparent that in time the deceased greVl 

djssa'eisfied with the arrangement: he had made \-lith the I(ings, 

't'elieving it, ,'larked out too much in favour of the latter ar:d that 

i'e had re31..11 ted in his not ob·taining full value for the long 

period tha·t he and in later years his ,vife had spent developinq 

the property. 

H.evcrting to the events of 1977, llr Edmunds proceeded to 

p~rc~nse a smaller farm at near '1'he applicant 

deposes that she ':las nnm'lare of the det:ail of either tr'.tns<lc.:tioni 

her husband told her that, he had 9ifted her a share in the ne:,,,; 

property but that she still owed hi1:', sorne money. l1y impression 
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of Nr Edmunds is of a man long SE.,t in bachelor ways 'i'lho while 

appreciating the assistance and the much greater degree of 

domestic comfort afforded to him by a wife, did not bend easily 

or adjust much. Apart from bein9 inherently old fashioned in 

his a'ctitude tm·mrds vlOmen and the concept of sharing \'lith 

them his marriage came 'coo late to have any qreat effect on his 

previous outlook. lIe 'das by nature close '\'li th his money c1l1d 

inclined to keep his own counsel about his business affairs. The 

evidence given by lirs Ec1Bunds in regard to her lack of knO\·;lec1se 

of and involvement in his transactions therefore does not surprise. 

'1'he Levels property 'das purchased in the names of the deceased 

and the applicant as tenants in comBon in equal shares, the purchase 

price being :;;260,000. The deceased advanced the sum of $130 [000 

to the applicant on Bort<;ragei this 'vas reduced by gifts 'vi t11 the 

result that the balance ovlin9 at the date of death \\Tas $84,000. 

HI's Ec1rcltmds used her savings to buy flom: coverincJs I 

drapes,' ,furniture and furnishings. She continued to help Vii th t.he 

farm '.'lor]: which becaBe increasingly onerous as her husband's 

heal th failed. He Vias able to do Ii ttle for a period of about a 

yea3:.~ Having developed cancer he vJaS obliged to commence ray 

treatment in or about February 1980. This lasted some 12 week3 

during lilhich time Hrs Ec1r;mnds drove to Christchurch each weelc in 

order to bring her hnsbancl home for the vleekcnd and then returned 

him to the hospital. r"lrs Edmunds cared for him at home until he 

was admitted to hospital on 1 October 1980. He diad on 19 December 

the same year. 

i"Ir Edmu.nds' last will '.'las made in 1977. He bequc,athed to 

his wife pen>onal effects, his motor car ane'! the Sl1.<Tl of $8,000. 

The trustees were aut,horised to p;'lrchase a h0use £Qj~ Drs Eclmunc1s' 

use for life, the out:goings to be met by the estate. Of the 

income from the residue the \-,ido\'.' \vas to r8ceiv2 ~~5fOOO per annnm 

but the trustees were empov7ered to supplemcD'C 'chis if they , 
regarded it as insufficient. The bulcmce of the inCOH,€ ,';as left 

to the charities to ,.;hom the balance of the es'ta't(~ "'!ould P2lSS 

on his 'dife's death. 

l,t or about the time the ray treatraent cor;1I;18nce6 ).Ii: Edr<luncls 

called on his Invercargill solicitors and requested a copy of 

his vrill. He said that lw had changes in nind but did not go into 

detail. Having become aware of his cOl~ition, for the first time 
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he sti:lrted to talk to his \"ife about :lis disl'osi tions. JIe Has 

unhappy VIi th his exis ting' Hill and had been too generous to t:he 

charities. At that stage 11rs Edmunds had no idea \'lhClt the Hill 

provided. In 1980 they ,-lent to and 11rs Edmunds 

deposed that her husband spent some time at the offices of the 

solicitors. She said he returned very upset saying that he had 

to make big, changes to his ",ill and straighten out: his affairs 

"and Vle should have had a partnership years ago. II Curiously I 

this visit is not referred to by Ill.' Savage. At this time there 

were a number of discussions from Hhich Ilrs Edmunds formed the 

vie,v that her husband thought he \vas probably Horth about half a 

million dollars, which was probably half the true figure. She 

further gathered that lir Ec1rnunc1s had in minc1 to wake a substantial 

gift to one of his formei~ employees, to leave somethin~f in the 

nature of ;';20-$25,000 to each of three charities, and the balance 

of the estate to the applicant. From until his death 

Hr I:dmunds \laS in 'l'imaru hospital and not in a sta tc \vhere he 

could attend to busin8ss affairs. He raised the question of his 

wiLl repeatedly but lirs Edmunds thought t.11a t r,lUch of the ,time 

he was not fit to discuss business or to make consistent or 

considered decisions. under 1:he impression that she Has 

in ."!ny event the major beneficiary Irs Edmunds cUd not~ see any 

need to press the matter although i i: ,'las apparent ,to her i:hat he 

\'laS unhappy with the ezten-t of the pl~ovision he had made for her. 

In October she \vrote to ,the solicitors sc,ying that';!r r;dr,lUnds I 

health prevented him from visiting Invereargill but he wished to 

make a codicil appoini:ing an additional trustee. This VlaS 

pr r sent to him by pos't and returned duly executed. !ir ECtrm_lnc" 

did )101: t'akeany further steps to amend the will. 

In ,giving the background of i-ir and Hrs Edmunds' ,'lOrk and 

l:i £8 together there is nm'7 another aspect of the farJ'7ting clrrange-­

meTJts "::0 ,'ihich I need to refer. Hrs Edmunds deposed that when 

they moved to Levels she believed it was clearly agreed that it 

W3S going to be an equal partnership. Consequently she expected 

that on her, husband's death she "lOulc1 receive one half of the 

plofi t on the realisation of the stock and plant. 'rhe trust8es 

houever have declined to acknm-lled~e the existence of any such 

pa l:tl'lership. Nor would they accept that the deceased I s bank 

accota,t Hhich at the date of death was in credit to the t:une of 

over $10,000 Has a joint account as Mrs Edmunds believed. The 

reason for her belief ',vas that most: of thl-:;ir day to day needs 

had been paid from it, after exhausting their natiollal super­

annua tion. Eviuently the account had been in r~r Edmunds' sole 

" 
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name as I'lrs Edmunds deposed that she had signing authority only 

since which of course was shortly after her 

husband. was admitted to hospi t<:ll. Thc," lnformation before me is 

insufficient to allm·J any finding that it '\'las a join.t account. 

So far as the Levels r farming operation is concerned, \'111en 

the shift f:tom Lilburn Valley \'las made the surplus stock and 

plant used at the previous establishment "Jere moved to Levels. 

The land at Levels \vas purchased as tencmts in common, the 

applicant's share of the purchase price being provided by mortgage 

back in favour of her husband as already related. t:rs Edmunds 

acknm.;J.edges that she did not contribute directly to the purchase 

price of ·the stock or plant. She says hm'lever that virtual.ly 

all the furniture and furnishin~.fs in t:hl"! house \,/(,"re provided out 

of her funds as had been the case \'lith those left at Lilburn 

Valley. j',t the time of her husband's death I·irs Edmunds I assets 

comprised some small holdings in shares, the furniture and 

?ersonal effects, her one half shi'lre in the land at Levels (subject 

to ·the tlebt to her husband) and ~~10, 000 on deDosi t. This las·t sum 

\'las ~)ari: of the proceeds of the sale of her Qi'm farm. In this 

regard she deposed that on the sale of that farm she broadly 

eli vided h,,:r assets into three t reta inin<':f one part for ilenlclf and 

P?ssing a second to h(':r elder son ui th ullom she had fa.rmed in 

partners!lip, \'7:1ile the $10, ono deposit represented the share o'F 

her younger son and has since in fact been paid to him. 

l~ neiqhbour at deposed that the worJdoad th(l:t :~rs .r::d;,11.mc1 

vms carrying };.ecame so heavy that 11(:: unci his ,'life tc:ok the 

r('~sponsibJ.i ty of persl;ac1in9 llr .r::dmunds that he had to en<.:p<.:re fm~1:h'2r 

he·Ip. '1'hey theJ:lselves qave as rauch assistance as they could. The 

112iqhbotlr had frequent discussions with l'ir Eclr:nmc1s and said thut 

he \las firmly leild to believe by ?'r Eclnmnds that the Levels 

property \'laS run as a par·tnership. It was this witness's opinion 

t1:'<1t lLrs Edn',unds \'lOrhJcl harder on the property than any other 

fal~mel:'s J wife he had }~no\'ln. IIe c1escl.-i.bec1 the deceased as essential 

a kind man but old fashioned and piqheaded Wi~l little concept 

of 1'.he bunlen which his i11no:3s placed on his \life. 

'rhe fi.r:al bacJ~':irOUn(l 

or the deceased's estate. 

tter I need to refer to is the nature 

In rounc1 the net value for 

,1uty purposes Wl[3 $949 f 000. '1.'111.8 included stoc]: and plant Dll t:llr:: 
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Levels of $9G,OOO and the deceased's half share in the 

land at $2J.2,OOO. '1'lle property , .. laS later sold for $500,000. 

]\fter realisation of v<lrious as,3cts and payment of du·ty and oi:her 

e:{penses the est.ate noV! comprises tHO advances on r:10rtgasre to 

the l~in9s totalling $SOO f 000 and various sums totalling $39:'; r 000 

in debenture stock or on deposit. '1'he only liability, apa:ct 

from tax on ineome earned since the da t:e of death T is a small 

SUI:1 represen the balance of <ldministration costs. 

The es ta ~:e has earned and continues to ea:r:n income from the 

mortgages and short term investments. In ad(1i tion there \'IRS 

farIa income frOI:l the Levels property un til i 1:8 sale and likc,,zise 

until the Y:ings completed the purchase, from Lilburn Valley. 

'rhere is contingent liability for tax arising out of tlle sale of 

livestock in relation to both properties. 

It Has submi t·ted on behalf of the;, applicD.nt, \'7i ththe 

support of the respondents, thQt the Court's order should be 

framed so as to take effect at or before th(~ date of death. 

Substantial income has accrued since the date of c1eat:h and \lOuld 

be affected. Counsel disclaimed any S119ge3t1.on thDt the 

question of reopenins the assc.sSI:lCnt of duty had C.ny bearing 

and: in any event, in that reg2.rd the decision of the Court of 

1 in n CA 102/81 Judgment 11 

Pebruary 19 be a formidable obstacle. 

It '\'las submitted ew,t 1::lE. Cour·t had jurisdiction to make sucll an 

order r flm'ling siE1ply from the terms of s. 5 (2) empowed.nq t11e 

Court to ma]:e such CrUE!r u.s it thinks fit. I doubt that this 

alone js sufficient to jus-c:ify the DaJ:ing of a ret.rospecti ve 

Order. In I: 133/81 Christchurch negistry, ,Judgment 

7 IS) [; 2 unreported 1 C('lsey :r left open the question \"hethm~ 

in appropriat.e circur,lstances an order could be raade \vi th 

retrospec'c:Lvc-'! cffect ill order to attain the purposes of the 

hct. For myself, I '!.-loulcJ. be x'eluctant to read into the Act some 

fetter on ±he apPdren+~ly un!.irni tca discrC!tion to make such Order, 

as ,vi11 do justice beti-ic:.en the p::lrties. In particular r it seertlS 

to me that it "iOul(l do nOi:h.i.ngc.o prese)~ve the ins ti tuti.on of 

, weakened as i~ al~Qa~y is, i.f spouses were lead to the 

belief that if t!Hq (tid n(';': ra j se a quest:ion of IJa trimonia1 

property in a formal "day ~mrnec1iately i:hat the potential for doing 

so arose, might he dj_:?ac1vantaged 1a tcr. Such question,,; are 

cons tantly present in an inchoate1:ray in most rt:arriages, and 
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spouses li vin9 in harmony arc genenllly content 1:0 let matters 

runt either in i9norance or because t:he disac1vantaged s!?ouse 

belic~ves that eventually matters \'1i11 ·turn out or be arranged to 

everyone's satisfaction. 

HO'dever, assumption tlla'c jurisdiction exists to r:mk.e a 

retrospective order is one thing; whether there is some basis 

to e):ercise it another. 'I'he vast majority of cases under the 

1963 hct have been decided on the? basis of nn apportionment at 

the date of hearing and a valuation of the assets concerned at 

that CIa t:e accordinSJly, subj ect to any necessary adjustw.enb3. 

'I'h'3 question arises vJhei:her there is any basis here to justify 

departure from the general practice. 

In ~emonr Casey J, having decided on the fncts 1 and after a ' 

rcvie'\', of the au·thori ties r tl'lu t t;le \"life ha(l no beneficial interest. 

in the property at the date of her husband's death, could see no 

basis for a retrospective Order, assuning that jurisdiction to 

make one exir::;ted. The f2tctual si tua tion in Le~ is indisl:ingoi:-;h-

able from the present, and I respectfully adopt Cnsey J' S analysis 

of the authorities and agree vii th his conclusion in the terms 

j ,stated. 

Counsel sought ·to dis·tinguish !:'::.E~' ancl and I')~eesi: 

on tho basis that here, the husband prior to his d",~at.h had. 

become concerned ·that he had made ins1.,fficient provision for his 

wife. He subrai ttec1 that the wife I'Jould have had grounds for 

filing an application under the 197G hct hefoc", hel~ .husband' s 

death. Ee submitted that "questions" haei arisen ;)(~fore the clate 

of death, namely as to the applicant's entitJerilent 'co a share 

in tiw l)rOceeds oftlle 

was a pnrtnership in regnrd to the opera b.cn at Lev,3!:" and t:l-'l.t 

the Order should reflect that Fosition accordingly. 

remarked in 1973 Bilcich v 1973 2 NZLR 129 t 13J)that 

scant attention had been given to the phrase in 5.5(J), giving 

jurisdiction "In any question. < •• as to the i:itle to or j)ossession 

or disposition of property." He considered that "qllestion" nu.st 

mean a justiciable question. 

I accept of course that the jurisdicl:ion of the Court. under 

the 1963 Act: is not ccntingent upOl~ the existence of a matrinonial 

dispute in the convcmtional sense. '1.'he estate planning cases 
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nm'1 commonly brou~rht before t,he Court make that clear f and indeed 

it 'das recognised as long ago uS 1969 in \'7acher v Gua t 

1969 l';ZLR 283 vlhere it HuS only the c1ea tIl of the second SpOUf38 f 

shortly after the first, that gave rise to any' ,issue. However, 

the mere existence in an inchoate Hay of a (IUestion t.ha t if raised 

could found "a question .••• as to the title to or possession OJ:" 

disposi tion· of property" to my mind is not a ground for the ma]~ing 

of an order on a basis retrospective to ~lat point of time. 

In ,Jarden v ~Jarden 3 l1PC 90 the Conrt made an order vesting 

chattels as to 50% in the applicant Hife, and a declaration that 

such interest subsisted at the date of death. The facts are not 

stated very fully in the report and it Inily be that they justified 

a different conclusion from that in Lemon. In 

1-1 35/77 11e\'1 Plymouth Registry, ,}udgnent 18 

Uahon J expressed the view that as from the date of corm~lenceml~nt 

of the 1963 Act the applicant in that case, CIS \'lith other spouses, 

"became entitled to a legal interest in her h~sbandts ilssets, 

such in-teres t 1:0 be determined and quantified by il reference to 

or capital contributions as might be established". 

may bco;! that the learned (whose decision is not referred 

to in,. --:.--,_. mean'c no more than tlla t. spouses becar:te entitled to 

claim i'l. legal interest: if he did 1 I respectfuLly prefer tl:e 

vieHs to 'the contrary in L~2 and the aut:hori ties then~ discussed. 

I conclude that the true posi U.on is that the applicant: 1 s 

in·t.erest in the property <3rises from this judgr:,ent, ilJ1d that it 

Hould be ';.Irong to l~aLe an order ,·711ich purported to recognise 

the e}~istence of an int.E.rest at any earli.er date than the date 

of my decision. 

Trus 

Fol1m',ing tl1P. COUCSG taken by \;ilson ;i in nobinson v Public 

1966 NZLR 748 my first enquiry is \'lhether a comraon 

intention existed and if so, wi",ether it ':laS ezpressed by the 

parties, ei the:c at t:he tiillC of aCCfuisi tion of any prope:cty or 

s1..1bsequelltly. See also St8vens v Stevens 1974 2 NZLR 129, and 

In my vie,,;, there URS ~10 Cor;UuOD inten·tion. It was put to 

me that the farm HaS run RS an equal partnership. I am 

not sure ho\'1 far 1·1r 110re int:endecl to press this aspect in 

relation to s.G(2). I think it is perfectly true ~lat at Levels 
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as had been the case in r llrs Edmunds played a full 

In that sense it would be int:18 management of the, farm. 

right to describe it as a partnership and I accept that the 

deceased referred to his "life and himself in that .. way r as many 

couples not engaged in farming or business pursuits do. But both 

husband and ,dfe had had long exporience in farr::ing r each had 

farmed in partnership Hi th othE,rs r and both were Hell mmre of 

the significance of a formal partnersh{p and its indicia. It was 

not that t.he accounts of Level,] ,'lere on a partner-

ship basis. 

'l'rue that had been purchased in both names and that 

in the absence of a partnership, Ilr Edmunds should have paid rent 

or grazing fees. '1'110 vivid picture thRt the evidence paints 

of him mai:es it clear that: such a course Vlould scarcely have cross 

his mind; his oui:loo}: in such matt.ers was typified by the 

inciden·t "lhen his t.'life I s fm1(:s Here used ,d thout interest to 

provide s",curi ty for his ban):ing a.rranc;ep1ents. 

RS a giftr as indeed i'c \yould hilve been had he lived 

long. he \'lC..mld have been advised to 

taLe this course out of estate planning considerations but: I 

suspect that in his eyes it Ivas an astonishing feat 0+ generosity 

to "the "7ife" and ar!.y suggestion that he should pay her fOl~ the 

use of ",hat he \.;oul(~ still have regarded as his land "lOulc1 have 

been preposterous. A.s to the conversations he had Hi th his 

\'life r under the sha.dc\\l of his illness r I think that the most that 

can be inferred is Ul&t as a result of advice he received, an 

uneasy r~alisation cam2 upon him first that he had failed to take 

sufficient steps by \,'ay Q[ e!:lta.te planning Hi th the resul t ·that 

his estate 'dOll.1d be henvily and unne.::::esSClrily depleted by c1u Jcy r 

'and secol'dly, seel' thrcl .. 1CJ~ obj ective eyes, that the provisions :10 

had ~ade for his wife were not as generous as he had thought. 

Incidentally it should be stated that it is not a case where 

arrangements, sound and suf~icient in their time, had been over-

taken inflation or other chtll1ges; his Nill had been made as 

recently as 1977, the S3.mC! yeen:: as the ;nove t:o Levels and no 

doubt c.:onsequent upop it. lIwareness of his failure to recognise 

his wife's proper claims s~fficiently led to his proposal of 
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the gift of a luxury motor cnr which she declined. His illness 

prevented him from obtaining full advice as to how he might remedy 

the problems, or, if he received such advice, from giving 

instructions on it, as tllere is no suggestion that his solicitors 

had been requested to take any steps fo110\>1ing his last visit 

to them, except to provide the additional trustee. I think that 

the fact of the matter is that Hr Edmunds did not reach any firm 

conclusion as to ho\'7 to reorder his affairs. He did not form any 

intention, so there could be no common intention let alone any 

expressed. 

For the sake of completeness I add that I have not overlooked 

the potential significance of the manner in which title of Levels 

\'las taken - I am conscious of the remarks of I-lcCarthy P in Stevens 

v Stevens (above) - but I am satisfied that in this case the 

significance of that step is no greater than I have indicated ab6ve. 

l'.cconHngly, the I)l~ovisions of s. 6 (2) do not inhibi-t any 

particular form of Order in this case. 

I turn next to the contributions made by ·the respecU.:ve 

spouses. In this respect I have to remind myself, \:i thout 

derog'ating in allY \-lay from ivlrs Edmunds r efforts, that the foundation 

for the deceased IS ultimai:e estate hRd been before thei)~ 

marria~Je. I·IT EdElUnc1s had then been farming the TuatapE,re property 

for a geriod approaching t,'lenty years. The evidence justifies 

1:he conclusions that he lived under spartan conditions, he \-las a 

successful farmer, he must have improved the farra land, and his 

.m0.terial position had advanced to the point \,here \-Jithout evidence 

of financial strain he 'das able to have a lar~re nevJ house built 

for hi.r;l. There:' ,vas no precise evidence as to his HOl~th at_ that: 

.t:ime but there was put before me the deceased t s accountG for the 

yt:,ar ended 30 cJune 1963 Vlhich 8hm-led hiG net assets at ;:'G4, 000, the 

property and b~lildin9s accounts stanc1in<] at ~42, 500 and stock 

sho,\,.rn as i:zl0,OOO (i11 quoting figures, I ''Jill round them off to t:116 

nearest ~500 or $500, as the case may be). Making due alloHance 

for i.nfli'ltion, plainly Lilburn Valley ,'las already a valuable 

p.coi)erty • 

The applicant's contributions can be suwnarised as under tile 

f()ll()win~ headinqs: 
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1. 'l'he actual provision of cash and property. 

.) 

.c.. 

(a) She furnished the ne'.-1 home at Lilburn Valley r providing 

both chattels from her previous homer',and money_ She 

also expended money on the plant:ing of shrubs and trees 

arou.nd the homestead and having it landscaped. On the 

sa1e of the property f she cUd not receive any direct 

financial return. 

(b) Nrs Edmunds provided chattels for the Levels homes'tead. 

IIm'lever, in terr;1S of the 1'7ill she recei vec1 all personalty 1 

and she also received the portion of the sale price 

attributable to chattels sold. These benefits can be 

taken as substantially cancelling out the contributions 

listed under (a) and (b). 

(c) .i\s already related, I1r Edmunds borrmved funds from his 

Hife. Hm"ev~r, in the absence of any more detailed 

::i.nformation, this has limited weight. 

The performances of domestic duties. It is fai!.- to describe 

,these as out of the ordinary. 11rs Edmunds transforraec1 her 

hl;lsbanc1's'living conditions. 1'.s noted one affidavit described 

the ne'd home as one of the best }~ep'c homesteads and gardens 

in the district. The deceased's final illness imposed a 

heavy burden on llrs Edmunds, although for a limited period 

of time. 

3. The periormance of farm services. I have already referred 

to this aspect. Al though in principle no doubt Ilrs Ednmncls' 

effort,s Here similar to those of many farming \'lives r the 

evidence makes it clear that not only \'laS she ex.traordinarily 

h&rdvlOrk:;'ng, she brought to the marriage a considerable 

degree of business and farming experience Wllich Has cf great 

value to her husband's farr,1ing business. i\s with the domestic'l 

services, this assistance continued over a period of 16 years. 

I Dear in mind as pointed out by the author of "The Divisien 

of 1"arm5 under the l1atrir:loniaJ, Property Act" 1983 m;L,T 2(), 

that the Courts have tended to assuTf':e that farmers I vlives 

take part in the farm vork in adeli tion to their domc:stic 

services. 
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AJ. thou9h the bulk of the evidence was on affidavit I had 

i:h(, advantage of seeing I1rs Ec1nmnds in the \,;i tness-box. I can 

fully believe the hi9h opinions expressed of her CJuali,ties in the 

affidavits from neighbours, friends and businciss acquaintances. 

In addition to the factors already listed, there l'laS pressed 

on me the consideration that the applicant relinquished her mm 

farming venture to marry !lr Edmunds, and that the loss of this 

valuable farm in a sense Has a contribui.:ion to ,the property in 

issue. I do not say that a sacrifice by one spouse is in all 

circumstances incapable of constitu·ting or being taken into account 

in that spouse's contributions but I do not: see that: it can be 

so, regardc:~d here. 'l'he fact is that llrs Edmunds had an asset which 

if it proved impossible or inconvenient to ret,ain she I'las free 

to dispose of at its true Horth. 

Turning to the husband's contributions, it has not been 

dispu ted that he too ','las hard Hor}:illg in an r:lore than an ordinary 

degree .', From the point o:f vie,'l of personal effort, and skills, 

I would regard the contributions made by the spouses over the 

course of their marriaqe as equal. 

In fixing' the actual proportio;1 on \'7hi.eh the applicant I s 

entitlement is t:o be based, the most diffi.cult remainin~r aspect 

is the i'leight to be 9iven to the contribution made by th(:! 

husband in th(~ of the value of the Lilburn Valley farm, 

11hich he hrought to the marri.age. Basically the problem lies 

;;'n t:1e balancing of a financial contribution a']ains~ the intangibles 

subscribed by the applicant. In performing tilis exercise I am 

handicapped by the absencl?! of any detailed infoDna tion that i'lOuld 

encib1e r:le to deduce the extent to which the farm increased in 

value between J.9G4 and 1977 from factors oeter than inflation, 

those in other '.'1on15 for which Hrs Edmunds should receive a direct 

share \.)f the credit. I am sure such factors existed to a significctnt 

de']ree but so far as matters of arithmetic are concerned, all I ' 

can really say is ~lat land and building with a book value of some 

:0'1:2 1 000 in 1964 had become worth at least :;;500,000 on the marke'c in 

i0i7. In 1977 the Lilburn Valley farm inclusive of stock and pL",nt 

;,&tl1ra:tly s t.i11 represented the most substantial part of Ilr Edmunds I 

assets, but undoubtedly the proportion \lould have been qreClter in 

1961. 
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Overall,I conclude that the provision of the Lilburn. 

Valley property should be regarded as a very substantial contl:ibution 

to be taken into account in t.he husband I s favour, and that this 

factor distinguishes the case from the more comnon one "..,11ere 1:11e 

parties I comInencing married life ",ii:h little, joint:ly built up 

the family assets. 

I assess the value of the wife's contributions at one third. 

'I'nrning nmv to the valuation. of the assets, certain adjust­

ments need to be consic1c:~rec1 in. regard to the value of the estate, 

which on the informat:ion before r.1C Has in rou::1,] figures Vlorth 

~;900tOOO. On the; sale of the Levels property the estate received 

$343,500 which included $84,000 the balance o"i'ling by 

J.1rs Edmunds. ]:.11.' !·lore properly agreed that the applicant could not 

make any claim in respect of the estate's half share of the 

of the sale of the Levels property. I have given some 

thoughi: to Hhat" account should be taken of the payr:lent of $3!], 000. 

Had the husband made an outright t to his wife of a one half 

share the Levels property at the timc,," of its acquis i tion 

1·~rs Edmunds in my juc: would have received ra t:hex' more in 

this respect. than she ".'las enti.tled to on an application under t:he 

Act·, 'The ;~84 ,obo goes to correct that imbalance so I do not" 

propos<o;. to ma}:e any adjustment in respect of it. j.\ccorcUngly, 

for purposes of establishing the value of the estate to "lhich 

;11.'8 Edmunds I proportion is to 

be deducted. 

, the figure of $343,500 should 

'Ehen, there is t!H? ,]u0stiun of the contingent liability of 

$184, 000 for tax, arising mainly out (Jf the sale of livest.ock 

shm·m the accounts c"t standard values. Bearinq in mind t:he 

'onus on the 1: think I must re~rard this as il sum to be 

deducted. j~s t.o the cont;in<;ea t liability for tax on income eD.rned 

by the es tD. to, I have not 1::een given any information on \ihich I 

can assess vlha t is likely t.e' be involved. I am conscious of 

fact too that Slnce U18 fic;urGs rela'cing to the pr(;,;ent value of 

the estate tilken out as at 1::) Or]tober 1982, t.here "lill have berm 

a subst~lnJcial incr2r:;ent (perhars £IS much as $80(000) by the date 

other. 

of r,1Y decision. 'I'hese ·two fnctors 'dark i1gainst each 

I propose '::0 ignO'.~e t:heTn both in the e}~pectation thai: 
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Deduction of the sums of $343,500 and $18 L1,000 reduce the 

available amount from $ 00,000 to $472,500. One third is 

$157,500. 

Some final adjustments are necessary. r"t is. proper to 

take int:o account the benefits under the \'1i11, see HcCand1ish v 

i"~Z :3 L1PC lO 5 and v licCora]) 3 lIPC lO 6 • Tha t 

involves deduction of the and nl10"1"lallCe for the 

annuity ($5,000) and of "the value of the house provided in terms 

of the \'lill. 1\.gain, in the absence of evidence I Can only 

make a broad assessment, bear in mind the onus of proof. I 

assess the value of the house and outgoinqs at $2,500 per annum. 

By reference to 'l'ab1e B of the Estat:e and Gift Du"ties P.ct 1968 I 

take eight. years I r or :;~60 r 000 for t:he annuity and the 

house together. ''lith the , the total is $68,000. Deducting 

this from $157,500 there remains $89,500. I make an order for 

payment of that sum to i'Lrs Edmunds accordingly. 

Counsel requested that any order 511011lc1 lie in Court: to 

en.::,ble UleTa to consider the position in regard to proceec1inqs 

under the ramily Protection l,ct. I therefore direct tha-t the 

ord?r, shall lie _in Court until 31 May 1983. Leave is reserved, 

for the ~;m~l(; period, to enable any party to apply in respect of 

any ma tter of mechanics tha"t I may not have dealt wi tIl or any 

incidental aspect. Costs are reservcd. 

Petr i.e Hayman 'I'impany & llore, Timaru for !\pplic:lni;: 

Wa tson ~3avagc, Invcrca 11 for De fendan ts 

Bell Gully & Co, Well for Residuary Beneficiaries 




