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oAt approximately 22,56 p.m. an evidential
breath test was agreed to and administered
again in accordance with the Transport
(Breath Tests) Notice 1978. which I had a
copy with me at the time of the administration.”

Based on the above passages in the evidence, Mr,
Hogan raised two grounds of appeal, his subnissions being, in

essence, the same as were made to the learned District Court

6]

Judge and rejected by him in a carefully considered reserved

decision.

The two contentions ralsed by Mr. Hogan were:

(1) In relation to the first passage in the
officer’s evidence, that the reguirement to accompany did not
make the purpose clear, i.e. that it was not clear the Appellant
was required to‘go to a place where it was likely he could
undergo either an evidential b th test or a blood test, ox

boih.

(2) In relation to the second passage in the
officer’'s evidence, that the words "administered" or '
"administration" cover only part of the steps set out in the

Transport (Breath Tests) Notice, 1878, clause 7 of which

requires that evidential breath tests shall be "carried out"

in a particular marner, Mr. Hogan submitted that "carried out”

connotes something different from "admin

[N

stered" and that simply

to say the test was administered in accordance with the Notice

was not sufficient.

(1Y In elaboration of his first contention Mr.

Hogan submitbed that merely to vefer to "an evide Al without |

"

the addition of the words "breath test" was meaningless and

ituted a total failure to

ithe appellant to
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submitted that in tHe circumstances it was not open to the
Respondent to rely on the reasonable compliance provisions
contained in Section S8E of the Act. In that regard, he

referred in pa%ticular to rthree decisions, the first being

Auckland City Council v. Puttorn (1979) 1 N.Z.L.R. 683, Mr.

Hogan placed particular veliance on this decision as
establishing that Section 58E can have no application "where
there has been no compliance and no attewpt at compliance
with . . . . a fundamental feature of the statutory

1

scheme . . . .": pexr Richsrdson, J. at p. 690. Mr. Hogan

also relied on the decision in Sray v. Davies (M.202/78,

Hamilton Registry, 17.10.78) in which case a request was made
to accompany "for the purpose of a breath test", when in fact
the officer's only power was to reguire the person to accompany
him so that a specimen of blood might be taken. Ongley, J.
took the view that it would be unreasonable, having regard to
the conseguences of non-compliance, to require a person to
accompany an enforcement officer or constable to any place
without informing him of the purpose of the journey, and added
that it goes without saying tﬁat if a person is to be informed
of the purpose he must be informed correctly. In those
circumstances he declined to apply the then Section 58 (2) of

the Act, which was the predecessor to the present Section 58L.

The final decision upon which Mr., Hogan relied

was hden v. Ministry of Transvort (M.115/81, Palmerston North

Registry, 25.2.82) in which Savage, J. applied the reasonable
compliance provisions of Section 58 in circumstances whera the

traffic officer ¢called to a defendant who was running away

"I require yvou to accoompany me because I belileve you have been
Adrinking", Those words plainly did not comply with the wording
in the 2ct. Savage, J., however, held that it was sufficient

fie officer uvsad words "that made the reguirement to

if the bra

accompany and the general purpose of the reguirement clear", and



found that in the circumstances there had been veasonable
conpliance. Mr. Hogan contended that the decision in Eden
supported his submissions on  the ground that thé general
purposge of the reguirement was not, in the present case, made

clear to the Appellant.

In answer‘to Mr. Hogan's submissions, Miss Sim,
for the Regpondent, conceded that the words used by the officer
did not constitute a complete requirement to accompany, but
submitted that in all the circumstances it was appropriate to
apply the reasonable complisnce provisions of Section 58E of
the Act. Iin support of that subwmission Miss Sim referred to

most of the authorilties which deal with Section 58E of the Act.

When considering the correct approach to the
difficult question of the interpretation of Section 58E of the
Act, helpful guidance is obtained from the decisions of the

Court of Appeal in Coltman v. Ministry of Transport (1979)

1 N.Z.L.R. 330, and Soutar v. Ministry of Transport (1981) .

1 N.Z.L.R. 545 (although I appreciate that the facts in bhoth
cases were guite different from the present facts). Once it
has been establ ished that a provision has not been strictly

compliad with, or not complied with at all, the Court should

consider whether there has been a degree of compliance that is
reasonable in all the circumstances: Soutar at 549. In
considering the matter it is lmportant Lo ask two guestions.

Is the non-complisnce such as to cause a reasonable doubt about

ITs there a visk that the non

the correctness of
or partial compliance may give rise to a risk of injustice and

unfalrness?

at BB0Y.,

“hie officer, on the

evidence as it is rvecorded, undoubtedly o make a complete

reguirement to accompany in teyms of Section SHA. T do not,
ho rer, consider that the re that




no purpose was indicated. Indeed, it seems clear from the
evidence that the Appellant appreciated that he was being

required to accompany the ofificer for the purpose of further

tests, and co-ope 1at@d in that course. The true position
seems to me to be that the requirement was imperfectly
expressed and that this is a case where a provision of Section

58A has not been strictly complied with, rather than a case

where a provision has not been complied with at all.

Be that as it may, Section 58% is, in its terms,

able to be applied in either clirvcumstance, provided there has

keen reasonable compliance with Section 58A.

Applying the criteria established in the Fulton,

Coltman and Soutar decisions, I am of the wview that there was a

degree of compliance which was reasonable in all the circumstances.
On the facts I do not censider that there was a total failure to
comply with a fundamental reguirement of the Act. Moreover,

some indication of purpose was given and I do not consider that

the case can be equated with one where no purpose was indicated,

or the purpose wrongly stated. I would on that ground distinguist
the decision in Gray v. Davies. In so doing I appreciate that

Ongley, J. declined to apply Section 58 (2), which was the
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predecessor to Section 58E. In the present case, however, I do

not think what was saild was in fact seriously misleading, and
it also needs to be remembered that the old Section 58 (2) did
not contain the words "or have not been complied with at all”,
i.e. it was not open to Ongley, J. to apply Section 58(2) if

there had been a complete failure to comply with a provision., It

appears to me that the present case can properly be r

coming within the pri m(iple enunciated by Savage, J. in Eden.

Although the
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‘srence whatsoever to the evidential
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present case falls within the type of factual situation envisaged
by Cooke, J, in Fulton when he stated "perhops a failure by an
officer to use altogether corvecht words when conveving a
requirement to accompany might fall within the saving section

{(58E) in some cases . . . . In any event it would depend on

the particular facts".

In all the circumstances I consider that there
was reasonable compliance with Section 58A. ALl the evidence
indicates that the Appellant was given a proper breath screening
test, followed by a proper evidential breath test (subject to
Mr. Hogan's second point which I will shortly consider), and
then a proper blood test. There was no challenge to any aspect
of the tests or cross—examination, and there is no indication of
any unfairness or injustice to the Appellant. I therefore

conclude that there has been a degree of compliance with

Section 58A, reasonable in all the circumstances,

Mr. Hogan submitted that there wag unfairness to
the Appellant in that Section 58E does not apply to Section
58A(5), with the result that, had the Appellant refused to
co-operate and been charged with an offence under Section 58A (5},
he would have been unable to be convicted because the traffic

officer had failled to make a proper reguirement under Section

58A(3), and Section 58F could not be applied to remedy the

situation. He submitted, the ‘ore, that 1f Section 588 is
applied on the present charge, the Appellant is placed in a

worse position by co-operating than if he had rvefused to do so.

That may be so (although the defendant might,

have an evident

e that that

rostad), bubt T do not ¢

an unfairness to the Appellant.

not be liable to arrest without warrant undey

has been made perfectly clear, but that

unless the regquirem



should not preclude a conviction under Section 58(1) (b) whexre
there have been proper tests carried out and there is no
indication of any likely injustice. Thig in fact was the

result which Savage, J. reached in the Eden case.

I therefore consider that the first ground
advanced by Mr. Hogan cannot succeed, Before parting with
this ground I should mention that Mr. Hogan also relied, though
only as a subsidiary matter, on the fact that the officer, when
making the requirement, had referred to‘a biood sawple rather
‘than a blood test. In the first place I am of the view that
the use o0f the tern "blood sanple" is in fact a substantial
compliance with the requirement. I congsider an ordinary person

would readily appreciate that he was belng required to give a

sample which would in some way be tested. However, if I am
wrong in that view, it would seem clearly to be a situation

where the provisions of Section 588 should apply.

(2) Mr. Hogan's second submission was that the
use by the officer of the word “"administered” in relation to
the manner of carvyving out the evidential breath test was not

apt to encompass the various steps envisaged by the words

&

"carvied out” in clause 7 of the Transport (Breath Tests) Notice,

1978, Mr, Hogan submitted that the word "administered” really
only coveraed the procedure reguired by step 4 of -clause 7, and
was not apt to cover the zero and standardisation tests required
by the earlier steps. In support of that submission Mr. Hogan

crred to the varidus dictionary definitions of "administered”

A4 to the decision in Brown v,

and "carried out®, and also referre

of Transport {(Christehurch Registry, 15.3.82, Casey, J.).

conviction

atse the officer confined his evidence to a statement that he

b
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asgenbled the R.80 device and instructed the defer
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blow through it, Casey, J. held that this evidence without more



. did not permit the conclusion that the test was carvied out

in accordance with the d¥otice,

~In the present case, however, tha evidence

blishes that the officer said that the test was administerved

in accordance with the Transport (Breath Tests) Notice which he
had with him at the time of administration. The officer
repeated this later in his evidence when he said that, having a
copy of the Notice with him at the Motorways Office, "I went
through the procedure with him and had him read it as I went
through it". I am satisfied that unless that evidence was
challenged (which it was not) and greater elaboration veguired,
it was sufficient to establish a prima facie case which the

Court was entitled to accept.

As far as the use of the word "administered” is
concerned, I would accept that it can have a narrower meaning
than Ycarvied out” and can be sald to be more appropriate to
describe the actions required by Step 4 of clause 7 than the
actions reguired by Steps 1 to 3. However, when the officer's
evidence is viewsd in context, and in the light of the reference
to the Transport (Br@hth Tosts) Notice 1978, I do not think there
H

can be any reasonable doubt that in using the word "administersed”

the officer was referring to all the steps required by the Notice.
Giving full weight to the need for precision in prosecutions of
this nature, it would in my view be an over-refinement to place
a limited meaning on the word "administered” in the cilrcumstances

in which it was used in the present instance.

Appellant’'s second
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Ffore consider that the

ground of appeal also falls. The appeal must accordingly be

to costs, which T fix at
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