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This action is ~rought under the provisions of the 

Law Reforrn (Testamentary Promises) Act 1949 ("the Act") in the 

estate of the 12.te Id.::J "Cvelyn Nellie McLeod, late of Aucklanc1, 

widow, decea::::ed ("the de:::ease:.d"). She died at J.l,ucklan.d on 

16th Au.gt.st 1~81 at the age of 85. 

Under her will, apart from minor bequests which are not 

in issue, sha left the residue of her large estate to be divided 
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equally ar.1ongst her grand·-niece, Mrs Erin LE;sley Mortin18r, her 

grand-·nephe,-.', Mr l\nthony Geor9L7- Gould and Mr Stuart George 

Roberts, the (now) 19-year-old granQson of a deceased friend. 

The will was made on 12th August 1966. There was 

a codicil to the will, dated 29th Harch 1972; this merely 

revok0d the appointment of il previous executor and substituted 

a new one. 

'l'he estate is substantial; it has been realised by the 

defendant trustee; the prc,sent balance:i is of the order of 

$350,000. 

The plaintiff is a nephew of the deceased, a son of her 

brother. He sought in the state1nent of claim, an order vesting 

in him the deceased' s house property at 23 Patte:,1:son Ave, Mission 

Bay, Auckland. By a9reement ·with all concerned, this house has 

been sold by the defendant at public auction. It. realised 

$185,000 which sum is included in the total held by the trustee. 

These proceeds of sale comprise rather more than half the net 

residual estate. 

At a hearing extending over two days, I heard nume:cous 

. ,.. 
\V2.t...!leSS,3S. There was little real conflict in the evidence . 

make my material findings of fact as follows. 

The plaintiff is now aged 58. From his earliest 

rriemo:r.ies, his aunt, the deceased, played a part in his life. 

J 

'l'he y1aintiff was at birth given her name, Evelyn, in addition 

to the names Richard Samuel; in 1963, he dispensed with the name 

''Evelyn" on the grounds of certain embarrassment caused by 

having a female name. 

The deceased·died a widow. Her husband· was a 
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. successful plumbing contractor who died in 1951. A proportion. 

of her estate was inherited from him, although she seems to havB 

been a competent businessperson in her own r.ight. She lived in 

l\ucklancl - certainly for so Jong as the plaintiff Ci:u1 recall, 

althougl1 slrn was born in the South Island and orphaned at an 

early agci. 

Her only other close relative in Auckland was another 

nephew, the plaintiff's brother, 1,1r Ri:!ginald Gould; there w~,re 

two nephe,,,s in the South Island with whom she": enjoyed little 

contact. 

The deceased had no children of her own; according 

to the plaintiff, she regarded him as a son in her early years. 

He can recall staying with her \•,hen he war; 5 and G. Ile ugreed 

that she would then have shown similar aff,2:ction to his brothc:c. 

She encouraged the plaintiff at an early age to join 

the :.;iavy; she gave hirn what was for those days a lar~re sum of 

money prior to his departure for duty overseas. The plaintiff 

married in 1946. His wife and the deceased got on well; until 

the death of the deceased's husband in 1951, the plaintiff 

2.nd his wife and the deceased and her husband used to see each 

other regularly. In 1951, the plaintiff purchased a butcher's 

shop in Newmc:rket; his bank account was then guaranteed by the 

deceased's husband. Later in that year, a rift occurred 

between the plaintiff's mother on the one hand and the deceased 

or, the other. After this lapse of time, nobody is too clear on 

the cause of this rift; it did mean tha.t the plaintiff and the 

deceased had relatively little contact for about 19 years. 

The rift appears to have healed in 1972; the 

plaintiff's father died; the deceased appeared at his funeral; 

a family re-unification ensued. Between 1972 and 1975, the 
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deceased, despite her age, w~s quite able to handle her own 

affairs; she enjoyed good health. Duri11g this period, the 

plaintiff acted in an advisory capacity. Tim deceased illways 

needed som•::::one to talk to and she would discuss with the 

plaintiff problems over her properties. At this time too, she 

' still had an interest in her late husband's plumbing business. 

Some time in 197 :i, when the plaintiff \,Jas engaged in 

laying some carpet for the deceased, she said to him: 

"You be,tter mab,} a 900d job of it, dear, because 
one day you will be living here." 

In 1976, whilst scrubbing moss off her drive and f:cont 

steps, a job which he says took most of a wceE:kend, she said to 

him: 

"You won't regret doing this job for me 
because tiw house will be yours one day." 

In 1973, she wanted to hhve her house painted; she 

discussed this s;.190est i..on wi'ch the plaintiff who was of the view 

that the house did not requjre paint:ing; the deceased then said: 

vein. 

"I Wr.,nt to have it looki:1g nice for you, dear." 

'I'here were later comments to the plaintiff in similar 

He rece:tved frorr, t:hese co1mnents the clear inference that 

she wished lcim to succeed to her house property. She made veiled 

hints to the plaintiff's dau•:rllter along the same lines. 'l'he 

deceased comn:enbc.d to the pl1.d ntiff and to his wife about the 

proximity o.f her :1ouse to the sea, knowing that the plaintiff 

was a keen fisherman; to his wife she conun2nted about the 

proximity cf a tennis court, knowing of her interest in tennis. 



,. 
:.) . 

Even when in hospital in her last ·months, the:_ deceased 

cornplriin.ed to the plaintiff about the cost of the hospital c,:irc.,; 

when he remonstrated with her, she said "'l'ht'-: more I spend here, 

the less you will get". 

After 197 5, the deceased showe c1 signs of slmling down. 

She suffered from angina and lacked mobility, The services 

performed for by the plaintiff, wh:i.ch are the subject of his 

claim, are concentrated into t~e last 5 years of her life. 

In the first 3 ye:1ars or so of this pe~7iocl, he would 

communicate with hE0 r rnost days -· oftE:n by rnea.ns of the telephone; 

he assisted her to select a new car; he did sucl1 jobs as cleaning 

out her freezer and refrigerator, tidying ci1e garage, carting 

away rubi:d.sh, cleaning out the at.tic. 

' My abidir.g impression from hearing the pJ.a.intiff and 

his witnesses, is that he was her chief emotional support, 

the person always on call on whom t:hc deceased could rely. 

She descril.ied hirn to her good neighbour, Mr Organ, as her 

favourite nephew. She appears to have been a demanding woman. 

Viri:-.ually ev2ry witn<?ss described her as "difficult"; although 

some witnesses, in their amplification of this description, 

3xercised greater restraint and charity towards the deceased th':rn 

others. One may say, with the objectivity and lack of char.i.l.y 

df a disinterested bystander, that she was of the demanding ]~ind 

\lho sought to achieve the maximum from her relatives and fricr1ds, 

especially the plaintiff and his wife. She would ring thern 

freq8ently; her calls were often of a duration that would do 

credit to a teenager. It would be unrealistic to say that U1e 

plaintiff was always the willing recipient of these calls; often 

it was highly inconvenient to him to accede to her varied requests 

or even spend a 10119 time on the telephone. Yet the plaintiff and 

his wife humoured the c1eceased and put themselves out for her 

on many occasions. 
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It is mainly over the last 2 years or so of the 

decea~-;ed' s life that tlw plaintiff I s "services" for her increased. 

lie and his wife were on call constantly; whenever they left 

Auckland, they arranged for their married daughter to be on call. 

In the latter stages of her life, the deceased was unable to 

drive her car; she was admitted twice to a private hospital. 

The plaintiff's wif~ would take her meals; she would transpo~t 

her to a hairdresser at Pt Chevalier, some distance away from 

the deceased's home. 

Being a woman of considerable means, the deceased 

had most work around the home performed by tradesmen; yet it 

was the plaintiff who usually made the arransrernents for her. 

'i·ihilst she was in the hospital, the plaintiff and/or his wife 

visited her every day. Mrs Gould collected her national 

superannuation and checked on the house. 

The plaintiff admitted quite candidly that he felt it 

was his duty to help his aunt; he considered nobody else 

was helping her; he would probably have dOJ1P. the work wi tho~1t 

the promises. However, that altr11.istic attitude is not a reason 

for denying him relief under the Act. 

Other people certainly helped tl1e deceased. She 

appears to have made demands on her neighbours, !1r and Mrs Organ, 

and her friends. No doubt some of the3e people did qujte a lot 

for her. Likewise, prior to the last two years of the 

deceased' s life, Hr and Mrs Regina.la Gould were good to her also. 

The plaintiff's wife gave eviden~e; I acGept her as a 

witness of truth. She amplified the plaintiff's e\ridence; 

she spoke of the many occasions when she had taken the deceased 

shopping and out to dinner; fhe deceased enjoyed dining out; 

several -ivitnesses remarked upon her notab].e rudeness to waiters. 
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. Because the plaintiff was world.119 as a secur-i ty office:!r on 

shift work, the plaintiff's wife had frequently herself to do the 

running around demanded by the deceased. She too received 

nun~erous phone calls; the constant demand provoked co;1siderabl,~ 

strain: 

The plaintiff's dciughter, Nrs Taylor, spoke of 

conversations with the deceased wherein it was .:i.L,plied by the~ 

deceased that the plaintiff would be livins in the house 

after her death. She spoke of the strain on her parents caused 

by the deceased's demands on them. She dec:cribed her fatiwi: 2:s 

doing anything the deceased evei wanted doing. 

Frequently in claims of this nature, there is little 

or no corroborative evidence from sources outside the 

plaintiff's family. This case is unusual in that the deceased 

apJ?arenLLy made no secret of hc,'r wish for the plaintiff to have 

her hom:;e on her death; moreover, she w,:ir, highly appn:,ciative 

of his efforts in her conversations with others. A number of 

wholly reliable vJi tnesses gave evidence to this elld which ca.n be 

summarised as follows. 

Hr Lyall, a plumbing contractor, was a lifelonc; friend 

of the plaintiff and of the deceased and her husband. She used 

to employ him to do any plumbing work on her hou:,e after her 

i-iusband died. He remembered an occasion about 1976/77 quite 

clearly; the deceased told him that he had better make a goO(l 

job of what he was doing because "Hook would give it (i.e. the 

plumbing work) to you lat.er" and that "one day, all of this wot,ld 

be Mook's". (It should be noted that the deceased usually 

referred to the plaintiff by the nicknv.rne of "Nook"). Hr Lyall 

noticed a close relationship between the plaintiff and the 

deceased. 
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The deceased' s next-·door neighbom::, Hr Organ, whom 

I suspect was a very kind and tolerant neighbour to the 

deceased, spok,~ of the deceased I s frequent complimentary remarks 

to him about the plaintiff. 

Hr Barling, the plaintiff's brother-·in-law, whom I 

accept as~ witness of credit, knew the deceased well; in the 

last 5 years of her lifetime, he would have seen her about twice 

a year. He confirmed the close relationship between the 

deceased and the plaintiff. She had told him that the plaintiff 

would be the beneficiary in her estate; on another occasion, that 

the plaintiff and his wife would have lH:or place after her death. 

She told him too that wh,2never she required help or had. some 

problem, that the plaintiff would always provide that help. 

Hrs Stewart, the deceased' s friend of 4 0 yc• ars' 

standing; told of ho·w the deceased used to constantly talk about 

the plaintiff. From these many conversations, she took it for 

granted, although she was una~le to point to any specific 

statement, that the plaintiff would receive the cleceased's 

property on her death. She confirmed uhat. she had seen of the 

vari.ou,;; tasks that the plaintiff performed for the deceased. lie 

seemed in the main, from this witnesses's observation, to be 

tending to business matters for her. 

Mrs Courtenay, another old friend, was on t.he list 

of those frequently telephoned by the deceased. According to 

lier, the deceased's only real topic of conversation was the 

plaintiff and the things he did for her, such as cleaning 

freezers and refrigerators and laying floors. The deceased told 

t~is witness that she was leaving the plaintiff her house. 

Hr Gooduin, a pi'.l.inting contractor, in 1976/T! performed 

work for the deceased a.t her house. On one occaiion, he 
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remarl~cd to her what a nicEi home and furniture she had; she, 

referrin~r to the plaintiff as Maok, said that the house, would 

nc:vcr bEi t.hci way it Wi\S if it hac1 not been for Hook; all of it 

belonsed to him when slH:' went. i\ccordfng to thiE: ,>'itness, the 

deceased ~Jave him Hook',_; life history, and clairnc,d that all the 

upkeep and plumbing work was don(:! through him and thdt t:his v,as 

the only way she could J~eep the house up to standard. Hr 

Goodwin's impreE,sion wc1s that the plaintiff was "hc,r life!!. On 

another occasion, she said to him she was going to leave the 

house to noel: LE,cause he had done cveJ:ythin9 for her, car,:c.d 

for her and maintained the house for her. 

Against this backgrow1d of evidence, mindful of the 

need for corroboration and hl;;erling the warning of the authority 

about treating claims of this nature with suspicio11, I have no 

doubt, having seen and heard the witnesses: 

(a) 'I'hat the dece2csecl did promise to leave the, 
plaintiff her hous0,; 

(b) That the plaintiff performed "services" for 
her; ancl 

(c) The promise was on accocmt of the:' servic1.::s 
performed. 

It does not matter that the promise was in respect 

of past services or that the plaintiff would have do~e the work 

regardless of the promise. 

Evidence was given by Mr- Spr.ing ,. the C:e:Ee;1e,2rnt trustee; 

he comraenced to act for the cieceasf'!d in 197 3. SJ.y: asked him to 

call at her home in January 1978 concerning her will Shc:i spoke 

to l1i1n, as she did to Inost other people, at g:c\s~ar. length.. She 

gave him the names of the plaintiff and her chil~ren, of Mr 

Reginald Gould and his children, and of Stt1art Roberts. h'hen 

pressed by Mr Spring to define her testamentary wishes, she:: 
\ 
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"di the red 11
• Ile f<~l t she cou]

1
d not then mo.ke np her mind; she 

was unable then or later to give him a note of her wishes. When 

n.ext i·ir Sr>ring called on her, about 12 n1onths 1a.ter, he took 

with him a photocopy of her existing will; her comment to him was 

"that will is no good, I want to mal;e a new one". On Hi.is 

second occasion she again was advised by Mr Spring to write out 

what s1ie w;1nted to do. 

Hr Spring would have seen the deceased on about 

four occasions in relation to her estate. She had intended t:o' 

make for him a list of persons who were to recc::.ive inc1i.vic1ua1 

items O
r.: 
;, chinai howevei:, despite his best endeavours, he was 

never able to pin her wishes down. On the last occasion he 

saw her (i.e. shortly before her death in hospital) no instructionE 

were forthcoming. 

By consent, there was pro::1uced a prior will by tll0:.: 

deceased dated 1st Novem.ber 1951. In this document, thra home 

at 23 Patterson Avenue and its contents are devised and bequeathed 

to the plaintiff; the .i:-esidue of the estate w0:.:nt to charities. 

· Two of '!:he-: residuary beneficiaries are the children 

of the plaintiff's br0ti1er Hr Reginald Gould. Both of them 

gave evidence. Thei~ contact with the deceased was fairly slight; 

she showed interest in their respective careers; there is no 

evidence that eitl1er of them did anything out of the ordinary 

for the deceased. 

Their counsel submitted that work done for the 

dec2ased by t!ie f-arents ,::if these beneficiaries could be taken into 

accoun'c when weig!1ing ti1e strength of their claims against the 

plaintiff's just as the work d.one by the plaintiff's wife for 

the deceased could form part of his "services" for the deceased. 
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Evidence was given by the~ plaintiff's brother, Mr 
I 

Regin,11a· Gould, and his wife; they did keep in tou<::h with the 

olt1c,- than his brother the plai11tiff. Ile m1.ffers from a physica.l 

handicap and on that accow1t has been unable to perform many 

of the same manual tasl:s for the deceased as did his brother. 

It is clear that the deceased always took an interest in his 

career and was proud of the fa.ct that he had b0co;1K) a successful 

musician and mw3ic teacher despj.te his disability. 

During his childhood, 1-lr neginnld CouJ.d, like the 

plaintiff, would see the deceased frec1uently until that family 

rift between 1951 and 1972. He and his wife often used to 

take ti1e deceased to social functions and rn;:.:;:iJ.s; 2'11e would like 

to attend concerts where Mr Reginald Gould was playing. 
I 

He too found her "difficult"; she was wont to telephons 

hin at inauspicious moments such 2is when he w<.,s gj vin9 mu::iic 

lessons; she would take offence \'ihen lw \'7::.,s una.ble to contj nue 

ti1e conversat:Lon. Eis ·,,ife, Mrs Lauris Could, used in the early 

1970s to do dres~rnaking for her and perform occasional other 

tasks for . her . 

deceas"::d. 

In ]979, Mr and l•1!'.'s Reginald Gould fell out with the 

From ,~1at Mrs Lauris Gould said in evidence, it would 

be hard to cri tic:i_se t.lwm for th.is; the deceased must have tried 

theii patience considerably. For the last 2 years of her life, 

they had little contact witt her. 'I'he plaintiff did telephone 

his l.n:other Rt the decc-,asr:::d' ~ request some time during the li.,st 

2 years. She had wante.i t:o ~peak to Mr Reginald Could, but he 

told his brother - and. '.:.his was not denied in his evidence ·-

"I'm sorry, I have made the break from her, I am not going to 

ring her np". 
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The third beneficiary, Mr Stuart Roberts, was born 

on 5th Decenber 1963. His father, George Sidney Roberts, died 

on :.ith Nov<::rnlber 1978. 'I'hc family liv,~d in Lower Hutt; Stuart 

and his mother moved to Auckland in December 1980, some months 

before· the deceased died. There had been some distant 

relationship by marriage between Stuart Roberts' great-uncle 

and the deceased. The deceased was very fond of ti1e late 

Hr G.S. Ro::ierts; she kept a photograph of hirn in naval uniform 

in her sittin9 room. The Roberts family travelled frequently 

to .i\uckland to see the deceased when i-lr G. S. Roberts was alive; 

because of his employment, he was able to enjoy free air travel. 

•rhe deceased kept in telephone contact with the Roberts fa1d ly 

and was greatly upset when Mr G.S. Roberts died. 

Stuart Roberts kept in frequent touch with the 

deceased; he used to notify her of his progTE"• SS at school; she 

gave him'$100 on one occasion. He last saw the deceased in 1980, 

although he claims he was in frequent telephone contact with lier. 

After he moved to Auckland in Decenilier 1980, he did not visit 

the deceased; his mother was suffering from a breakdown as 

a result of her husband's death. He claims that the deceased 

discouraged him from visiting her, asserting that Stuart's 

first duty was to his mother. 

}1.t the conclusion of the evidence, Hr Holmes for the 

beneficiary Roberts, submitted very properly that the plaintiff 

had made out a case for further provision under the Act; he 

restricted his submissions to the question of quantum, submit~ing 

c:1rn.t a proper award to the plaintiff was of the order of $20,000. 

D8spite the strength of the evidence - unusual in a 

case of this nature - Mr Rawnsley in his final submissions 

nevertheless submitted that there had not been proof of the 

dec;ased's intention t6 reward the plaintiff for-~he services. 
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Co~nsel acknowledged that such an intention pould be implicit. 

r'find, particularly from the evidence of Hr Goodwin, that 

th,::;re hacJ be.en an e:c~press linking of t}1e services and t:J1e proE1is~.::.-:; 

by the deceased; moreover, the ,dhole circumstances of thiE; case 

sho·w an implicit intention on the part of the deceased to rewanl 

the plaintiff by means of the promises for services renderecL 

The ,1ord "promise" is broadly defined in the Act as incluui119 

any statement or represent2~tion of fact or intention. 

Under Section 3(1) of the Act, there are a number of 

statutory criteria which must be considered on a cla.im of this 

nature. I have considered also the decisions of the Court of 

Appeal in Jones v. Public 'I'rustee, (1962) N.Z.L.R. 3G3 and 

Public Trustee v. Bick, (1973) l N.Z.L.R. 301. I therefore 

mention the statutory requirements: 

(A) CIHCm.iSTANCES IN WHICH 'rEB PI'cOlUSES WERE MADE 
I.ND 'i'ilE SJ;;RVICES RENDERED: 

The services were performed largely out of the 

plaintiff's feeling of responsibility for his elderly aunt, 

•,,;hich feeling she played upon. 'l'he difficulty was compounded 

by her demanding nature. 

'l'he various "promises" to the plaintiff were made w5.thout 

any prompting from the plaintiff or his wife. Her desire for him 

to hav8 her house became something of a talking point with ·chG 

deceased; she let many people know about it. This is not the 

· £requently encountered case of the "promise" being a t]·nowaway 

line uttered but once. Moreover, when confronted by Mr Spring 

with her will, she expressed dissatisfaction with it. Her 

previous will had honoured the promise. 

(B) THE VALUE OF THE SERVICES OR WORK: 

The value of the services does not need to be 
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quantified in money terms. Because the deceased was well off, 

sl':te 'das in the habit of employing tradesmen; the value in money 

terns of the plaintiff's services may not be particularly high. 

He was not much out of pocket other than for travelling expG:nses -

a not inconsiderable item, considering his and his wife's 

frequent trips from Ht Roskill to I,ohimarama. 

It is difficult to put a money value on the plaintiff's 

coirntant availability to the deceased, on his receiving nurnerou,; 

, lensrt:hy telephone calls from a garrulous and lonely elderly 

lady, and on his qenerally ctcting as her emotional back-up. In 

quantifying the value of the services, a generous i1llowance has 

to be made for "qeneral damages" type iter,1s - i.e. the strain 

on the plaintiff and his wife and the inconvenience to their 

lives in fulfilling the deceased's many demands. 

, l'ftoreover, the deceased' s own estimation of the valve 

of the plaintiff's services is very relevant; see Bennett v. Kirk, 

(1946) N.Z.L.R. 580, 584. 

(C) 'I'HE VALUE OF 'l'HE 'l'ES'I'Nle:N'I'Al'.Y PROVISION: 

The promise was clearly for the house. A special 

Government valuation of tl1e house, as at the date of death, 

obtained for duty purposes, was $130,000. A valuaticn as at 

May 1982 obtained by the Trustee was $175,000. It was sold by 

public auction for $185,000. 

(D) 'l'HE A110UN'I' OF 'J.'HE ES'I'ATE: 

Unlike in many claims of this nature, the estate is 

very large, about ~350,000 net. 
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(E) THE NATliRE AND l:1101JN'l'S OF 'J'lll: CLi\IMS OF O'l'HER 
PERSONS: 

The deceased had no children of her own. She treated 

the plaintiff and, in the earlier years, hi::; brother, as her 

close relatives. Tlw Act speaks of tlH" Court havin9 to con::.:i.der 

the claims of, inter alios, next-of-kin and beneficiaries. 

'l'he moral claim of the brother' D children on their 

own account is slight. The brother does not seem to have done 

as much for the deceased as did the plain-t:iff; th:i.s statement 

is not intended to be a criticism of him. In the last two 

years, w:l.en the deceased' s need war; proi:iably at its (_jreat,-,st, lH,, 

had no contact with her and. refused an invitation to resume 

the relationship. 

The" grand·-niece, l-lrs Hortiraer, in a very comfortable 

financiaJ. position for one, of hen: years. J!er brother, Mr Anthony 

George Gould, whilst not so well off, is in good employment. 

He has lived in Australia for some years; he did not see the 

deceased at all in the last 5 years of her life. 

Stuart Roberts is an apprentice electrician; he owns 

his own car and Laser yacht; he appears a thrifty youn9 man. Ile 

is in no particular need. His claim for so large a share of 

the deceased's bounty is tenuous. 

(F) OTHER REI.EVANT CIRCU1·1STANCES; 

The deceased did not update her will to provide for the 

per:;on who had been of most assistance to her. When rtsked l)y ;1er 

i,olicitor to state her testamentary wishes, she was unable to face 

up to the desirability of making a more realistic will; she did 

say to her solicitor that her present will needed revision. 



J.G. 

'l'he financial sittrntion of the plaintiff is of limited 

relevance; he has worked all his life, first in the armed forced, 

then as a self-employed butcher, and, niore recently, as a 

security officer. Ile :i.s ag2d 58. He has two adult children who 

are not dependent on him. llc~ and his wife are in comfortable 

but not affluent circumstances. 

'l'he extent of a clai.ma:1t' s financit1l situation is not 

as relevant to a claim under this Act as to one under the Family 

Protection llr.:t; :i.t does receive passin~J mention in some of the 

cases .. It is probab1y of greater rcolevance when a claimant 

is in necessitous circumstances. 

A most usE~ful authority on quantum i11 claims of this 

nature is the as yet unreported Court of Appeal decision in 

Re •rownJ.ey (Judgment 29th November 19i32). 

'.rhere, thl": deceased was an elderly bachf,lor; he owned 

two small farms in Southland. He had l.i ved as something of a herr,,i 

Ee was a less than f.:fficic:mt farmer fmd ·was rr.uch dependent on help 

from others in managing his farms and his life crenerally. He 

had no next of kin; the plaintiff was a di2tant ~elative. 

The plaintiff helped the deceased with advice in his 

farming and business affairs. The plaintiff's wife often cooked 

for him and did washing and sewinq. ':i:he deceased visited thr::.ir 

home occasionally for meals. 

Apart from a nominal legacy to the plai,,tiff and his 

wife, the bulk of the estate was left to a stranger with an 

expression of wish that the beneficiary would pa3s the land on 

to his son, a boy for whom the test:ator had grandfathei: ly 

affection. The testator and· tr12 beneficiary were members of the 

Open Br~thren Church; the plaintiff and his wife-~ere not. 
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Cook, J. at first instance found ~n oral promise by 

the deceased to leave one small farm to the plaintiff in return 

for his services, that th(c'! plaintiff had acted on his promise 

and that he had rendered substantial services to the deceased 

for 9 years. 'I'he learned Judge found the plaintiff had tended 

to exaggerate the extent of his services and that others had 

helped the deceased as well. 

His award of $10,000 was the subject of the appeal as 

to quantm,t only. 'I'he value of the farm, promised to the 

plaintiff, was $33,000 at death and $80,000 at the date of 

hearing. The claimant was a busy and, at the time of 

the services, a prosperous farmer. The Court of Appeal increased 

his award to $25,000, noting that the Judq,3 was entitled to hold 

that the plaintiff had magnified the extent of the servicE:,s 

provided. Despite the dicta quoted below, the award wns of 

only a third of the value of the farn, at the date of hearin9. 

To the contrary, in the present case, having seen and 

heard the plaintiff and the witnesses, I consider that the 

plaintiff was one who tended to under-estimate the services. 

Another analagous factor with the Townley case: 'I'he 

Coilrt of Appeal consider8c1 that "services" performed by a 

claimant's ,dfe, al though she may have done work for the decease~1 

out of the goodness of her heart, was a circumstance to which 

zegard could be had by the Court in the plaintiff's f~vour. 

Section 3(3) of the Act is as follows: 

"(3) Where the promise relates to any real or 
personal property which forms part of the 
estate of the deceased on his death, the Court 
may in its discretion, instead of awarding to 
the claimant a reasonable sum as aforesaid -
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(a) H21ke an order vesting the, property in the 
claimant or directing any person to tran~fer 
or assign the property to him; or 

(b) Make an order vesting any part of the 
propert:,, in t11e claimant or directing any 
person to transfer or assign any part of 
the property to him, and awurciing to the 
claimant such amount (if any) as :i.n its 
opinion is rc:asonable in the circumstances." 

Cool:e, J. in the Court of l\ppeal said that there was 

nothing in the wording of that subsection to suggest that the 

Legislature meant it to be used only exceptionally or sparingly 

and sa.id: 

"In inflationary times I think that whcm cl 
promise rela.tes to real property the Court 
should normally consider carefully whether 
the fairest order may not bL~ to vest the 
specific property at least in part in the 
claimant." 

' McMullin, J .• emphasised that the Act cc,ntemplates 

the makins.r of an award which is reasonable havin9 regard to all 

the circumstances of the case, including- the matters to which 

particular reference is made in the subsection. He went on to 

say: 

"'l'lle subsection does not provide that the a.ward 
shall make good in full the deceased's default 
in honouring his promise. It reco9nises the 
weight of other factors including competing 
interests. It provides that the promisee's claim 
shall be enforceable "in the same manner and to 
the same extent as if the promise of the deceased 
were a promise for payment by hir,1 in his lifetime 
of such amount as may be reasonable having regard 
to all the circumstances of the case" including 
in particular the several matters mentioned at 
the end of the subsection. But in giving proper 
weight to those circumstances regard must still 
be had to the promise which the deceased has 
failed to make good; this is what s.3(1) makes 
enforce21ble. For these reasons I do noi: think 
that an award to a claimant can be quantified 
merely by assessing the value of the promisee's 
services in a money equivalent expressed as 
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either a saving to the deceased or a loss to the 
promisee. 'rheir value is only one factor which 
must be weiglied a16ng with other relev2mt c:on-­
siderations. Nor :[ s the amount of the awcird to 
be m,:;asured solely by referc~nce to tiie value of 
ti1e propt~rt:y pi:urHi~:;E:id at th(; elate of dc;ot:h.. It 
is trw~ t.hut had th~:, promise~ mao0 t.o the appi:'lJ.ant 
Leen fulfilled by the makinc; of a testan,c"nta.ry 
disposition tl1._:: v,1-luc~ of the pro;;iert:z7 :i:,assj ng to 
him would have been its value at the date of 
death. In that evcmt the appellant would lrnve 
taken it with the Lenefit or burden of such 
increase or decreases in vnlue as may have 
subsequently occurred. But the value of the 
property at the date of death may not be its 
value at the date of hearing. It is the latter 
which r;Kiy be mon:, ih1portcu1t in a cla.im under this 
legislation wi1ic:h has its 9enesis in th0, failure 
of the deceased to make good his inter vivos 
promise leaving it for the promis~;c, to resort 
to the Court for enforcei,1ent of the promise-:! 
uin th.e sarne manner ~nd to the sa.rtH? extent 0 as 
if the promise of the deceased were a promi!:e for 
payment by the deceased in his lifetime of such 
amount as may be reasonable in all the circumstcmces 
of the ca2;e. To fix the valu<?. of the propr::arty 
claimed a,, its value at tne date of de:,ath, ignori:1g 
fluctuation betw<:,(•n that datr, and tlt,:. elate of 
hearing, may lead to a quite unreasonable aw«rd -­
too high or too Jow, as the ca:-,e may be, wh(~n th2 
value of the csta tci and othet· clair.i:; are con­
sidered. And tl,ere is a risk t.ha t. &,n award basz.icl 
on property values no longer current will not be 
reasonable. i'Jnile there· may be certain s.irnile:rit:Lcs 
between claims under the Family Protection ,i\ct 19~i:i 
and the Law Rofona ('l'estam:,nt::iry ProH,ises) hct 19-~'.), 
there are also cEfferences. Under the former the 
clain1 is for such su1n as is necessary to reI:l(~dy the 
breach of moral uuty; under l:he latter th,:, cla:i.m 
is to rei;1::.:dy the breach of a spcci fie promise. On 
a claim made unuci: the Law Rcd:orm (Testamentary 
Promises) l\ct 19'19 in the case of a sizeable esta 4.:e 
with J.j t:c:le in the way of competing claims there 
is no reason ~~1y an award should be pit.cl1ed at a 
level wnich wlll do no more than equate the value 
of the pron:i:::ee' s services." 

The judgms~ts in the Court of Appeal emphasise the 

absence of competing clain1s, the fact that a specific asset 

was promised, and the far:;t ti1at the deceased relied generally 

on the claimant. 

In the present. cu_r;c, be:cause of the large amount 

avaihible for distrii)u'c:.ion and the relative wea}:ness of the 

competing claims, I consider that the plaintiff is entitled to 

a substar,tial award, one far in excess of the monetary value 

of his services. It is nol: possib}.e to vest the· house in him 

now that it has beon sold. 
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Any assessment must be arbitrary c:s Somers, J_. 

noted in ci1e Townley case. I conr;ider that. in al 1 the 

circumstances of the cas8, the propc.,r award to the pluintiff is 

$90,000 - rather more than quartc~r of the estate and about 

half the value of the house. 

I l1t:tve given some consid.era.tion to whet.her this award 

should be borne equally by the residuary beneficiaries since 

two were related to her and one was not. On reflection, I 

consider that the mzard to the plaintiff is to be bor21e e,_tually 

by all three. I find little to distinguish the relative 

strengths of their moral claims. 

TI1e plaintiff is entitled to costs as per scale. 

I certify for one extra day and for junior counsel for one day. 

'Under the Act, the awnrd to the plaintiff is to be 

treated as a legacy; it will acco~dingly bear interest at 5% 

from the first anniversary of the death of the deceased. 

'l'he costs of Hr Holmes, appointed to represent the 

inf2:nt. benc,ficiary, are to be borne out of that beneficiary's 

shdre in the residue. Costs shall be on a solicitor-and-client 

basis, as approved by the trustee, with liberty to apply to the 

Court in case agreement cannot be reached. 
,, J. ;.). . i~J . 
,/ } .. ,.,. 

;j !) tJt~ . ',j 
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