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REASONS FOR JUDGMENT OF ROPER J.

On the 26th April 1983 at Dunedin I ordered that
a writ of habeas corpus issue directed to the Superintendent
of the Dunedin prison and that the Applicant, Mr Fade, be
discharged from prison forthwith. At that time I intimated

that because the matter was of some.importance I would give

my reasons in writing, and this I now do.

On the 30th August 1982 Mr Eade pleaded guilty to
a charge of driving with excess blood alcohol and was fined
$250 with costs $20 and medical expenses $30, and disqualified
frpm~drivingvfor twelve months. He was represented by

’Coﬁnsel on legal aid.

The fine was not paid and the Registrar issued a
summons to Mr Eade on the 19th October 1982 in the prescribed
form pursuant to s.89 of the Summary Proceedings Act 1957.
That section so far as is relevant provides:-

v (1) Where default is made in the payment
of any sum adjudged to be paid by a convic-
tion the Registrar shall inguire into the
means of the defendant and shall, unless he
knows that the defendant is undergoing a
sentence of detention, -

(a) Issue a summons in the prescribed form
requiring the defendant, unless he sooner
pays the amount outstanding under the
conviction, to appear at the time and
place appointed in the summons;



(9) An examination under this section
shall be made orally on oath before the

-

Registrar and shall be committed to writing.

(10) When the examination of any person
underx this section has been concluded the

written record of the examination shall bhe
read over ro that person and signed by the
Registrar- :

(11) Notwithstanding the provisions of
subsections (9) and (10) of this sectliony
the Registrar may accept in 1ieu of an

oral examination a statement in writing
yerified bY gtatutory declaration."

The summons called upon Mr Eade to attend the
pistrict court at punedin at 10 a.m. on the 18th January
1983, and the statement of service on the back of the
Ccourt coprY of the summons records that it was gserved on
Mr Eade's sister. There is noO ryecord on the Court file
of Mr Fade's attendance at the Court on the 18th January
(nor of any step taken +o enforce attendance), put on the
27¢h January the Court received 2 statement of income and
assets from My Eade in which he gave his address as
Cherry Farm Hospital, his income as $82 p.¥w- sickness
penefit, and his assets nil. He offered tO pay $20 p.W.
and there is a note at the foot giving his bank account
number.and enquiring whether the Court could obtain the
payments by direct credit. The docunent purports to k
a statutory declaration put the status of the person be
whom it was taken, @ Mr Crawshaw, is a mystery because
has not crossed out the inappropriate titles amond "Jus
of the Peace., golicitor, Notary public OY (Deputy) Regi

or Person Authorised" below his name.

on the 27th January the Registrar wrote to Mr
Fade accepting his offer of $20 P.¥. and asking him to I
his own arrangenents concerning payment of the instalmel

as the Court had no authority to recover them by direct
credit.
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No part of the fine was paid and on the 18th
‘March the Registrar presented a report tO a District Court
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Judge pursuant to s.100 of the Rct.

(2) of s.100 provide:-

v (1) Where defaul

details of the

(2) Every repOoXr
nt of the sum

measures taken t

and the results

tached thereto & copy © the transcript
i , 3 e defendant‘s

of the inquiry:
means."
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Subsection (3) of s.100

| " (3)

»Subject"to the provisio

(Deputy) Registrar
18.3.83"

provides:—

ns of section

101 of this Act, the District court Judge

after considering the report of the Registrar
and having regard to the offence, character,

and personal history of the jefendant and all
the factors of the caseé, including any change

in the defendant's circumstances since his
conviction, may -~

(a)

Refer the papers pack to the Registrar
with a direction that one or more of
the measures prescribed in section 92
or section 93 of this Act and specified
in the direction be jnvoked and the
Registrar shall give effect to such

directions:

provided that where further time for
payment has been given or an order
attaching any salary or wages has beer
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grants a right of appeal to the High Court where the sentence

is one of corrective training, periodic detention or community
service.

There is no statutory requirement to bring a
Defendant before the Court before issuing a warrant of

commitment pursuant to subs. (3)(b), and there is no right
of appeal against the sentence of imprisonment imposed

indicating that imprisonment for non-payment of a fine is
very much a last resort. The only restrictions on issuing
a warrant of commitment are found in s.101 which provides: -~

" 101. Restriction on imprisonment -

(1) Subject to section 85 of this Act, a

District Court Judge shall not direct the

issue of a warrant of commitment under

section 100 of this Act or sentence the

defendant to any form of detention under .
this Part of this Act for non-payment of a

sum adjudged to be paid by a conviction

unless on an occasion subsequent to his
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jnquiry into the defendant's

means has been made and the District Court
Judge is satisfied that the defendant has
or has had sufficient means to pay the sunm
and that all other methods of enforcing
payment of that sum have peen considered
or tried and it appears to the District
Court Judge that they are inappropriate

or unsuccessful:

Provided that this section shall not apply
in the case of a defendant who is undergoing

a sentence of

detention in a penal institution.”

(Section g5 has no relevance to the present case.)

The order for

the issue of the Warrant of

Commitment was made on a printed form which has this

heading:-

"Having considered this report (and the

attached copY

of the +ranscript of the

enquiry) and having regard to +the offence,

character and
defendant and
including any
circumstances
hereby direct
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It then provides for ten options such as allowing

time to pay, seizure of
due and the like. In

vehicles, remission of the amount

this case an order was made on the

22nd March that a warrant of commitment be jssued requiring

Mr Eade to be imprisoned for 60 days (option 7). He

spent eleven days in pr

(ns an aside,

ison.

it was accepted by Mr Wright that

had Mr Eade been sentenced to imprisonment in the first

instance he would have

been unfortunate indeed to have

received a term of imprisonment in excess of 10 days and
T was rather short with him when he submitted that this not

being an appeal from, or review of, the jearned Judge's

decision the fact that

was an irrelevant consi

60 days' imprisonment was excessive

deration. Mr Wright was quite

correct and is to be commended for standing his ground.

I regret my abruptness.

The sentence of 60 days, excessive
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as it was in the circumstances, was within jurisdiction
and its imposition did not make Mr Eade's detention unlawful.)

My reason for ordering the issue of the writ as I
jindicated on the day was that on the report available to the
learned Judge there was no way he could have been satisfied
as required by s.101 "that the Defendant has or has had
sufficient means to pay the sum and that all other methods
of enforcing payment ... have been considered or tried and

it appears that they are inappropriate or unsuccessful.”

As at the 27th January Mr Eade was, according to
his declaration, able to pay $20 p.w. There was no
evidence that he was in a position to pay anything before
that date, and at the time of the Registrar's report nothing
was known of his financial position. Furthermore, as the
Registrar's report makes clear all other methods of enforcing{
payment had not been tried and indeed no other measure had i
been taken to enforce payment; and there was no evidence i
that all other alternatives had been considered and rejected E
as inappropriate. The requirements of s.101 not having %

|
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been complied with Mr Eade's imprisonment was unlawful.
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Solicitors:

Quelch, McKewen, Tohill & More, Dunedin, for Mr Eade
Crown Solicitor, pDunedin, for Crown







