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intiffs 

AND tT'~ !',-1,, ,JONE~~ ~1nd A nor 

Dz.~fe:o.da.nts 
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Mr Carter for Plaintiffs 
I'lr Cahill' for· DefG~Ldt-1nt:s 

C1RAL ,}UDCMJi;NT OF' HILLYER J-

'I'hese c.:ce two tion.s for staying execution of 

=1 ts,, 

)< 

1l'he Ho1.::.ses vi1erc~ r.-;J1arernJ]J(ers on a farrn ·}Jt-:!loncrinq to thr:; ,Jone::;cs"' 

It 1;.1as allc;qod by tJ-1.e J'oner~c:s thrit tt.e Houses convc~rt:ed cat.tle 

belonging to the Joneses. That claim was heard by Chilwell J 

and largely on tJ~H:! basis of his a.sGCSSfftc~nt (;f the credibilit\1 

of the 1--, :. c•· ._, "7P -J' 
f dt:! _Ju"---·. in fa-V()u,:r.- ()f the \.Tonc:!ser:J 

for an. an1o·un.t of ~~30,.000 odd., Fron, that a 1.1:ount it wci.s 

by the Joneses that a sum of the order of $12,000 should be 

deducted for trespass and milk process cl&i:ms ~ 'J:h.erE:! i :-: 

st.ill however a balance of $7.0 f 1)()t..} on 

thE~ j by the Houses to the J-oneses, 

There was also som.e foy·m of alleged Le~ t~~JEH:J i1 tJ.!. e 

Houses and th.e Jon~JfJE:s undex· Y·Jhi-ef.1 tl1.e Houses dlie t:.hey 

had a right to 

It was held, 

the lJonf3SE?~~' faJ:'rn_ at a \rery cht~ap 

by Chilwell ~. that because of f&ilure to 

cc,rnplyr v1ith. the= J_,and S~d:tlernent Pror-1\)tio:t·.1. l\ct, fie 

t.::e ~ 

of that aqreernc.~nt: :f'ctr sctlo and \;J•:)nl.6. not bE~ 
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The Houses made a claim t their solicitors, alleging 

negligence on the of their solicitorR, in failure to 

with the sJons of tbe Land Se:ttlen1£:;nt Promotion l\ct., 

The solicito=s' insurance comoany the Houses to appeal 

the :judgment refusing fie before 

consideration of the for nc,,qJ.-igE.rnce. That appeal is 

being pursued the solicitors for the inEmrunce company 

ands have been taken to prepa:ce the case on 

and a fixture is Sirnilar dili(?,"ence ho·w·e,ver, 

has not bE.~en shown in pursuing the against the j 

for conversion, and I am told by Mr Carter from the bar that 

thn.t appeal hEis not bt~e).t pursued and tht:.; case on ap·~.:,et:t1 has 

not been because the llouses are to find 

further evidence which would them a chance of success in 

the fc.i.ce, of the 

by Chilwe.11 J. 

of fact that were made against them 

It would seem that in the absence of such further evidence 

it is recognised that the chances of success in the appeal would 

not be good. The fact is hmJ(::'!VE,r, that al thouqh the notice 

of rnotion on appeal in the conversion claim was filed on 16 

Decembe:c 1983, and security duly the Houses, a period 

of now seven months has gone by without further steps 

being taken to prepare the case. 

In those circumstances Mr Cahill for the Joneses submits that 

the application for the orders execut.ion of is 

merely a delaying tactic, and that the Joneses are being 

deprived of the fruits of their victory for that reaso11 only. 

The principles on Y~1ich a stay of execution are granted are well 

known and are set out in McLeod v The NZ Pine Co Ltd (1ll92) 

11 NZLR. 493 nnd !,'_l1_illip Morr.is (NZ) Ltd-~- Li<;LSt~~-! __ £:_J'!zern 'l'ob~~-Z:C?, 

Co Ltd anc~ Ano_£ (1977) 2 NZLR.11, His Ma.72sty tiv::• :rU.nq v The_ 

Ivlerch.antrj P_._ssn __ o.~ l\TZ _Ir1c_& or.~3 __ ~No~2 1913 21~JZJ-1Ri,17J, and othe:r 

cases referred to b~{ 1'-tr Ce..hi J.1 foT. the ~Joneses in tnc~ care:ful 

and helpful memorandum him. 
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Broadly they are 81~t a successful liti should 

not be deprived of fruita of his victory, but that a 

li shou1cJ not have his of appeal rende:ced nugatory, 

these two rights as best I can in the light of the 

fact that. the bankruptcy petitions which have bec->.n brought 

by the Joneses against the Houses are due to be heard before 

1n(~' in the Hig<n Court a.t. on Friday of this week, I have 

come to the conclusio11 that a stay of execution should not be 

g1~ar1tr.:-::d., 

CO!IlVerf:Ji.on 'C• 

l1as been 

'rhe stay effectively vsould be in t:he claim for 

~rh2, only aJTiCrnnt. in respect of v1hich j 

to be enfcn:'ced in t.he cla.im for fie 

performance of the agreement for sale and purchase, is in the 

sum of te ,;::.2000 for costs. 

issue. betv.reen t.:he E:s at. th.is stage" 

That is not the real 

Even if a stay were 

granted in that action, still the claim for $20,000 would remain. 

I asked Mr Carter whether any amount could be obtained by the 

Houses to enable them to pay the debt receiving securi for its 

if H: wafJ subsequently held on that the arncn,;nt 

should not be paid, buthe was unable to give me any such 

assurance. 

stay 

Indeed, if he were to do so I would have granted a 

on condition that it be paid over. 

I have considered Mr Carter's submission thnt the Official 

Assignee would not be interested in ,vi th an anpeal. 

In my view where such a period has r,Jon2 by 1:-:itn no steps be:Lng 

taken to prosecute the appeal on the conversj.on claim, and 

where even now Mr Carter is m1able to 2.r'J.vise me of any basis 

on which the appeal can be pursued, other than i:he pious hope 

the Houses have that further evidence may he obtained, I w0uld 

not be justified in granting a stay in relation to that claim. 

1~e jurisdiction to stay 

High Court and the Court of Appeal. 

adv·ised ttrat an t:icn ha.s 

is concurrent witl1 the 

If by Friday I am 

made to the Cou~t of 
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for a stay I will srrant an ad-journrnent of the 

for one month, solely to allow the application to 

the Court of Appeal, if one is made, to be pursued. 

Otherwise in rny view,, it ,.,.rould not be proDer for the Houses 

furthE'r to hold the ,Toneses out of their judqrnent. 

1'hz=; cation for orders staying execution of -jud9ments 

in A7/Bl and A24/81 are therefore refused. 

I allow costs in favour of the Joneses in the sum of $150 

on each application. I have in mind that the arguments 

ha:ve been conducted together, }),it; in rny view the total sum 

of $300 is a proper amount, having regard to the careful way 

in which the matter has been argued, and the nature of the 

applications, 

::r· 

P, G. Hi11yE~r cl, 

Solicitors: 

Messrs Connell I"::rn:b Gerard & Co for plaintiffs. 
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~ Greville by their agents 
c< Co for tl1e def(:~ndar1ts .. 


