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ORAL JUDGMENT OF HILLYER J
These are two applications for ovders staying execution of

Judgments.

The Houses
It was

were

belonging to the

SN

and largely on the basis of his ascessment of
of the parties, he gave judgment in
for an amount of $30,000 odd.

Joneses.

sharemilkers on a farm belonging to the Joneses.
alleged by the Joneszes that the Houses converted cattle
That clain was heard by Chilwell J

the credibility

favour of the Joneses

From that awount it was agreed

by the Joneses that a sum of the order of $£12,000 should be

deducted for trespass and milk processing claims.,

There ig

still however a balance of approximateiv $20,000 owing on

the judgnent by the Houses to the

There was also some form of alleged

Houses and the Joneses undex whi

Joneses.

ch the Houses

had a vight to purchase the Joneses'

It was held again by Chilwell T,
conply with the

that

Land Settlement Promotion Act,

agreement

Letween the

alieged they

farm at a very cheap price.

because of

failure to

specific

performance of that agreement for sale and vurchase would not be

granted,



The Hougses made a claim against their solicitors, alleging
negligence on the part of their golicitors, in
comply with the provisions of the Land Settlement Promotion Act.

The solicitors’ insurance Ccompar

reguired the Houses to appeal

g

against the Jjudgment refusing specific perfornance before
congideration of the claim Ffor negligence. That appeal is

solicitors

ompany
and steps have been taken to preparve the case on appeal

and a fixture is being sought. Similar diligence howev

has not been shown in pursuing the appeal against the jud
Cax

for conversion, and I am told by Mr (e
that appeal haz not been pursuved and the case on appeal has

not been prepared bhecause the Houses are endeavouring to f£ind
further evidence which would give them a chance of success in
the face of the findings of fact that were made against them

by Chilwell J.

It would seem that in the absence such further evidence

4.

it is recognised that the chances of success in the appeal would

)

not be good. . The fact is however, that although the notice

of motion on appeal in the conversion claim wasg filed cn 16

December 1983, and security duly given by the Houses, a period

of now seven months has gone by without further steps
being taken to prepare the case,
In these circumgtances Mr Cahill for the Joneses submits that

the application for the order staying execution of Judgment is
merely a delaying tactic, and that the Joneses arve being

o A

deprived of the fruits of their victory for that reason only.

The principles on which a stay of execution are granted are well
known and ave set © Lhd o (1892)

11 NZLR.493 and Phil

& Myers Tobacoc

Co Ltd and Anor (1977} NZLR.A41, His Me v bihe King v The

" Mevchants Assn of NZ Inc & Ors MNe,2 1213 2WNZLR.1I73, and othex

2d to by Mr Cahiil

ff"h

£

casegs re the careful

and helpful memorandu by him,




gsuacessful Lits

thewy

of the his victory, but

B
|8
not have hig of appeal rendered nugatory.

Welghing these two rights as
fact that the bankruptcey petitio
by the Joneses against the Houses

me in the High Court at Whang

come to the conclusion that a

granted. The stay effective
conversion. The only amount

has bgen sought

t
perﬁcrmance of the agreement

sum of approximately $2000 for
issue. betwean the parties at thisg stage. Evan if a stay were

granted in that action, still the claim for $20,000 would remsin.

5 s 2 LT3 ey K
I asked Mr Carter whethsy any amount could be cobtained by the -

Houses to enable them to pay the debt receiving security for its
repayment i1f it was subseguently held on appeal that the amount

Assignee would not be
In my view where such a periocd has

taken to prosecutse th

vhere even now Mr Carter ig unable to advise me of any basis

on which the appeal can be pursued, other than the pious hope
the Mouseg have that further evidence may be obtained, I would
not be justified in granting a stay in relation to that claim.

ion to stay proceedings is concurrent with the

13C

The juris

e

High Court and the Court of Appeal. If by Fridav I am
e

o

~advised that an appl 503ﬁiéﬂ has bezen made to the Court of Avpeal



—ly A

for a stay I will grant an adjournment of the bankruptcy
petition for one month, solely to allow the application to
the Court of Appeal, if one is made, to be pursued.

Otherwizse in my view, it would not be prover for the Houses

further to hold the Joneses cut of their judgment.

The application for orders stayving execution of judgments

in A7/81 and A24/81 are therefore refused.

I allow costs in favour of the Joneses in the sum of 5150

on each application. I have in mind that the arguments
have been conducted together, b?t in my wview the total sum
of $300 is a oroper amount, having regard tc the careful way
in which the matter has been argued, and the nature of the

applications.
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P.G. Hill"\[’ir J.

Solicitors:
Messrs Connell Lamb Gerard & Co for plaintiffs,

Messrs Malloy Mondy & Greville by their agents
Rishworth Kennedy & Co for the defendants.



