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g having its
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carrying on the
bueiness of general
merchents importers

and commission agents.

Delfendonl

27 May 1984

M.P. Crew for PFlaintiffs
R.L. Fisher for Defendant.

June 1984

JUDCMENT OF PRICHARD, J.

Acorn Cemputers Limited is an English company which

manufactures

and distributes computers and their

associated technolcgy. Barson Computers (NZ) Limited is

a New Zealand company which rarkets the products of

Acorn Computers Limite? in New Zealand under a contract

purporting to confer exclusive distributorship rights

throughout New Zealard.
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Corrently ncorn Computers Liwmited is majufaciuring two
personal tomputers known ag the "BRC* apg the

"Acorn', The Defendaﬁi. Johi Gilbert & Company Limited ig
a New Zealand company which, the Plaintifre dllege, ig
also marketing the BBC and Aceorp computgrs in New
Zealanaq without £he sanction of either the manufécturer

or itea authoriszed distributor,

The Avstralian company, Darson Computers Proyri@tary
Limited ig joined in asg Thivd Plaintirs hecause the
distributoxship held by Barson Computers (HZ) Liwmitoeg
was originally dgranted through the agency of the
Austiralian Company and because the Australian Company
claims to have contributed to the J00dwill of the Acorn
Products in New Zealand and has an intercst in
Protecting that goodwill. The Fourth Plaintifr, Acorn
Computers (NZ) Limited ig associated with Rarson
Computers (Nzi Limited. Its function is Lo pravide
Services, advice and information ro erchasers of Acoorn

Productsg,

The Plaintiffrs claim that the actions of tpa Defondant

company in marketing the acorn products in Ney Zealand

infringe copyright owneg by Acorn Computers Limited ip

the drawings and Protctypes of the components of (g

.DProducts and in the working Programmes, manvele anrl

brochures or which it ig the author.. The Plaintierg
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also claim that the Defendant is Passing of f the
products it sells ag Acorn products $01d by authorised
distributors and so”having the full support and backup
which is in fzet available only to purchagers from
authorised dealers. - The Plaintiffs seep an injunction
restraining thQ.Defendant from marketiné the products of

Acorn Computers Limited ang damages .

The Plaintilfs now move for an ipterim injunction
estraining the Defendant From importing or gselling the
BBC micro—computer and the Acorn Electron
microncomputer. The Defendant has respondegq to the
Plaintiffs' motion by giving an undertaking, effective
until the substantive ﬁrial of the action, in Yespect orf
all the matters bPleaded by the Plaintifrg except the
allegation that the importaticn by the Defendant of the
Acorn products constitutes an infringement of the
copyright owﬁed by Acorn Computers Limitead. 50 the
Court is now concerned only with the‘question whether
the importation, ber se, infringes the copyright claimed
by Acorn Computers Lmited. asg to that issua, the
parties have agreed to a statement of facts cn the basis
of which they seek 3 determination of the question ¢r
law, whether (if the facts are as stated) the

Defendant g actions would constitute an infringement of
the Seconq Plaintiffrg copyright. The_Defcndant

concedes tLhat if, on the stated fagts[ there would be an
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infringement by importation, an interin injunction
should be granted. It is further agreed that the
Court's findirng on Che guestion of law is to be treated
ag a decision under R.154, to be bhinding on all partiecs
as 1f decided at the trial of this action - but with tihe
reservation thgﬁ the agreement that cerﬁain facts are to
be agsumed for the purposes of the present exercise is
not to preclude the Defendant from contesting those
particular facts at the trial. ?he queétions of fact so
reservad are essentially as to the subsistence and
ownership of the copyright claimed by Acorn Computers
Limited as to whether the Defendant is licensed by Acorn

Computers Limited to market its products in New Zealand.

The parties are to be commended for coming to a sensible
arrangement which enables a crucial question of law to

be resolved at this stage.

The agreed statement of facts incorpbrates by refercnce
some of the paragraphs of the Statemenc of Claim. With
those paragraphs incorporated into the text of ihe

statement, it reads as follows:-

1. The First Plaintiff is a duly incorporated
company having its registered cffice ot
Auckland carrying on the business of
importers and distributors and dealare in
computer techology.

2. The Second Plaintiff is a duly incorvorated
company having its registered office at
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Cherry Hinton, Cambridge, United Kingdomn.
carrving on business as manufacturers,
dlstributors, exporters and dealers ijn
computer technology.

The Third Plaivtiff is a duwly incorporvataed
company having its registered office al 33%
Johnston Strect, Abbotsford, in the Hlate of
Victoria., Bustralia, carrying on business as
iwmporters, distributors, and dealers in

ccomputer technelogy.

The Fourth Flaiotiff is a duly incorvorated
company having its registercd office at
Auckland but has not carried on business in
ite own name in New Zealand.

The Defendant ig a duly. incorporated company
having its registered office at Auckland
carrying on the business cof lwporters,
2xporters, manufacturers and merchants
principally in the fields of electronic
parts and equipment and computers.

At a time or timss unknown to the
Plaintiffs, but believed to be since late
1883, the Defendant has inported into New
Zealand, sold, by way of trade offered and
exposed for sale and exhibited jin public by
way of trade a large number of both the BRC
and the Blectron, their wvorking programmes
including software and firmware, theiy
operation and instruction manuals and
general informwation brochures relating to
thewm. The Defendant is continuing the acts
referred to in this Paradgraph as at the date
of issue of these Procecdings.

The products referred to in paragraph #
hereof were all lawfully purchasad by the
Defendant in the United Kingdom.

At the time that the Defendant aid the acte
referred to in paragraph 7 hereof, the
Defendant knew that for the Defendant to
make the said products in New Zealand would
have constituted an infrincement of the
copyright owned by the Second Flaintiff in
the works in question.

It is to be assumed for Present purposes
(but notl so as to preclude these matteng
being disputed at the trial):-

s
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(a) That cepyright subsisted in the works
in guestion:

(b) That the Second Plaintiff owned such
copyright;

{c) That the Defendant has done the acts
referred to in paragraph 6 herenf
without the licence of the Second
Plaintiff;

-{d) That the products in question were all
made Ly the Second Plaintiff.

The question of law is whether, on the basis of the agroed
facts (and agsuming the facts étated in paragraph 9 zbove
to be established at the trial of the action) would the
Defendant have infringed the copyright of eny of the

Plaintiffs?

It is generally true that & purchaser of articles made
under copyright by or with the licence of the cvmer of the

copyright, can mahe any use he likes of hie purchases and

- will not thereby infringe copyright. But it is otherwige

when copies are taken across an inteynational frontier for
purposes of trade without the congsent of the verson who
owns the copyright in the country cof importation. This
principle has international recognition. Tt is
implemented by a system whereby each nation provides in
its own legislation that such importation is a separate

-

species of secondacy infringement.

1fre object is Lo protect the interests of persong who own

copyright in the country n»f importation. if, for
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éxample. a copyright owner licenges the making of copies
of the original work in a foreign country and has no
protection against importation of those copies into other
countries where he owns the copyright the value of his
copyright in the country of importation will be
diminished. Foreign made copies could then be imperted
into the country where the copyright owner is domiciloed
and where he owns the copyright - possibly [looding the
market with copies manufactured abroad far more cheaply
than they can be made in the "home" country. Or the
foreign made copies might be imported into ancther
overseas country to the detriment of an exclusive
distrilbutor or licensece appointed in that country by the
copyright owner - and the ultimate detriment of the

copyright owner.

Similarly, the'unauthorised importation for resale of
coples made, not by a licensee, but by the person who owns
the copyright in the country of impo;tation will have an
adverse effect on the businesgsg of any exclusive licensce
or distributor in the country into which Lhe copies are
imported - and so deplete the royalties or other payments
which the owner of the copyright can expect to receive.
That is exactly what the Plraintiff alleges in the present
case. The guestion is whether the legislation now in
place in New Zealand afferde protection to the owner of
the cepyright in New Zealand when he is, himself, the

manufacturer of the imported goods.



Infringement of copyright by unasuthoriced importation was
recognised early in the developnment of copyright law. An

early judgment is Pitt Pitts v. Goorde & Co. (1896) 2 Ch.

86G6. This case is not directly in point but serves to
illustrate in a general wavy the concept of infringement by
importation. It concerned a musical composition entitled
li'L.a Fileuse" composed in Germany by Joachinm Raff. A
German, . Ries., acguired the copyright from the
composer. F. Ries assigned to an Englisn firm, Patev &
Willis, the right to puilish and perform "La Fileuse" in
England. (The Plaintiff, Pitt Pitte, aowned Patey &
Willis). ©F. Ries also assivned the German rights to a
publisher in Germany. The Defendant, George & Co.,
purchased from the CGerman publisher {who owned the German
copyright) coples of *La Fileuse®" printed in Germany .,
imported them into Englend and sold them in competition
with Patey & Willis. Despite a difficulty crsated by the
legislation then in force in England, the Cour: of Appeal
(Lindley and Rigby L.JJ.. dissentiente Lopes, L.J.) held
that the Plaintiff, having been ¢granted puvbliching rights
in England was entitled to copyright protection against
the importation of the German copicsa netwitustanding that
the imperter had legitimately purchased lawfully made
coples from the person owning the copyright in the place

where the copies were made. Lindley, L.J. said at .876:-

"If the defendant's contention were correct, it
weculd fellow that a foreign author could assign
his kEnglish copyright and inport and secll copies
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of his work here in competilicn with his own
assignee unless prevented From so doing by
express adreement. Such a state of our law would
not be very creditable, and I am ¢glad to find
that the Court is not driven to hold the law to
be so unsatisfactory, nor tc hold that, owing Lo
a blunder in drafting, the Legislature has
conspicuously falled to attain ils declared and
manifest object.

One other point was vrged which requires notice.
The Defendant is the purchaser of Lhe bouks uLe
has imported, and it is contended that he has a
right to dispose of thosa books as he likes
without any interference from the owner of the
foreign copyright or from the plaintiff, who
claims under him,. The right, however, of the
defendant to use in this country Lthe books which
he_bought abroad depends on the lav of this

country and not on_ the law of khe place of sale.
The copyright in this country confers upon the
plaintiff rights here which no contract of sale

abroad by other persons can deprive him of. Even
if the defendant haa hought his copies direct
from the proprietor of the foreign copyright, the
defendant would be in no better pesitioun as
against the plaintiff than such proprictor
himself; and for reasons already given he conid
not justify what the defendant claimg the right
Lo do.*

Pitt Pitts v, deonge & Co., recognised that when
infringement by importation is in issue, the law of the
place of importation is decisive. TLe factual difference
between the present case and Pitt Pitts is that in the

bpresent case the manufacturer is the owner of the
copyright in the country of importation (as well as the

country of manufacture) whereas in Pjitt Pitts the German

copyright owner did not have publishing righte in

England.’
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The present case exemplifies the fact that Lhe importation
by othiers of copies manufactured by the person who is the
owner of the copyriéht in the country of importation will
adversely affect the interests of{ that copyright owner.

If that were not so thisg action would never have haeen
commenced. The detriment to the ocwner of the copyright is
obvious: the dguestion is whether existing legislation
enables the copyright owner Lo assert copyright against
the unauthorised importer in such circumstances - i.c,
when the importer has purchased articles mude by the

perscn who owns the copyright in the country orf

importation. Pitt Pitts &id not address thig particular
circumsiance and, of course., was decided in the context of
legislation very different from that now in force in Mo

Zealand.

Before turning tc the legislation, I think T should refer
to a threshold gquestion which can lead to some confusion

]

of thought on this topic.

At first sight the prepositicn that s person wio has
obtained a clear title t¢ an article by purchase, without
any regstrictions imposéd in the contract of sale. can
afterwards bhe restrained by the vendor Ffrom importing that
article into another country seems to run counter to the

cencept that, in the absernce of eXpress conditions imposed
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at time of gale, the purchaser's title epables him vo do
wirat he likes with the purchased goods. This apparent
conflict is examined in the judgment of ®ibbs and Stephen,

JJ. in Time Life Interpational (Woderlands) B.V. V.

Interstate Parcel Lyp‘eq Co. Pty Ltd (.978) F.5.R. 251, o

decision of the High Court of Australia. Stophen, J.
distinguished between patented articles and articles which
are copies of an original work in which copyright

subsists. He went on to say at p.278:-

"The buyer of monopﬁ]y free goods, gnods noet the
subject of patent ri qhts ebtains by his purchace
title to and possession of the goods and with i,
of course, goes the ability, sublieci to the
relevant jaws of the jurisdiction in guestion, to
use and deal with the goods as he sces [it. Iut
this is only the conseguence of chattel owner ship
and nothing in the nature of a licence is
involved. The buyer of a book in which copyright
-exists is just such a buyer; the book. once
bought by him. is not thereafter subject to any
monopoly rights of the copyright owner but may be
dealt with by the buver entirely as he chooges,.
The_copyvrighe in the » literary work of colurse
remains with the copyright owner, the buyer has
bought no part ¢f it and remains as he was before
his purchase, unable lawfully tow enjoy any of
those exclusive rights, reproduction, adaption

or the like, which Ouﬂ@tshlp of the copyright
preserves exclusively for the copyright owner.

Stephen, J. at p.282 ccucluded his judgnent as
follows:-

“There is, then, no novelty in the view that
indirvect infringemeont of copyright may result
from the importvation of material which until
imported infringed no copyright - ard see Albart
V. 5. Hoffnung & Co. Ltd (1821) 22 S.R.(N.S.¥W.)
75 and may indeed have originated with the
plaintiff CQRf[Lghu owner?,

(The emphasis isc mibve).

!
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The Time-Life judgment was the unanimons decision of Sir
Garfield Barwick, C.J., @Gibbs, Slephen. Jacobs and
Murphy.,JJ. There is a difference between the statutory
provisions in New Zcaland and Australia - { will refer to
this later: but the judgment is of value in that it
elucidates the_point that the title acguired by the
purchaser of a chattel, while entitling liim to make such
use of the chattel as he thinks f£it, does not enable him
Lo use the chattel in a way whicp infringes any copyright
owned by the vendor. That is because although
transferring full and unrestilcted rights of chattel
ownership to the purchaser, the vendor stiil retaine his

copyright.

Section 10(2) of the Copyright Act., 1962 reads: -

"5.10(2). The copyright in a literarvy, dramatic,
masical, or artistic work is infringed by any
person who, without the licence of the owvner of
the copyright, imports an articlg {(otherwise than
for his private and domeciic use) into New
Zealand if to his knowledge the making of that
article constituted an infringement of that
copyright, or would have constituted such an
infringement if the article had been made_in the
place into which it is so imported.”

Thiis case is not concerned with articles the waking of
which constituted an 3nfringement of copyright. The
crucial question in this zase is whether the second limb

of 8.10(2) (which I hawva urderlined) applies if the

¢
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imported copies are manufaciured by ang legitimately
purcheased from the person whoe owns the copyright in the

country of importation.

Tiie provision is not new. It is copicd almost word For
word from 3.1612) of the Copyright Act. 1956 (U.K.) which
in turn traces back to 8.2(2) of the repealed Copvriaht
Act, 1911 (U.K.). Bection 2(2) of the Act of 1Yil was
couched in somewhat different te;ms frow the current
legislation but it was to the same effect and it invoked
the same criterion of notional mavufacture in the place of

importation.

I was referred by counsel to four judgments in which the
corresponding provisions of the United Kingdom legislatiocn
and its Australian and Canadian counterparts have been

considered. These are:-

Albert v. Hoffnupg & Co. Ltd (19%21) 22
S.R.(N.S.W.) 78:

Clark Irwin & Cn. ¥. Cole (1950) D.L.R. (2d.) 183;
Godfrey Macshimmicg gnd Pacque Ltd _v. Coles Beooks
Ltd (1973) D.L.R. (3ad) 346;

Time Lire Internatignal (Nederlande) B.V. v,
interstate Parcel Exprass Co. Pry Ltd (1478)
F.5.R., 251.

-

In a2}l these cases - excep:t Godfrey MacSkimming and Bacque

Ltd v. Coles - the circymstances were that the defendant
had purchased goods manufastured by a licensee or an

assignee of copyright in the country of purchasc.
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Godirey MacSkimming and Bacygue Ltd v. Colese was a case in
which the imported books had in fact becn printéﬁ by a
printer employed by:the owner of copyright in the country
of importation. The importation was held to be an
infringement but the brief judgment of Cailon, J. does not
really confront the guestion now raised. It seems to have
been assumed, without argument. that the owner of
copyright in the countr& of importation has protection
against the unauthorised importation of copyright goods

which he has manufactured himself.

In recent years.. several judicial prenouncements have
discerned a cryptic quality in the second 1imb of §.10{2)
and have undertaken an enqguiry as to the incidents (other
than geographical situaticn) to be hypethetically attached
to the notional making contemplated by the second limb of
8.10(2). The provision has bheen described as Pamblguous™
and “puzzlin§“ One emrinent Judge has gaid that the
interpretation of the provision "doé% net involve a
difficult question of law" - and then reached a conclusion
with which, I regret to say. I am unable to agree. The

judgments are conflizting.

The guestion ie significant in the context of the present
case because opne sgchool of thought maintaines that the
hypotlietical maker must be the actual maker: 1.e. that

the hypothesis is that the copies are made in the country
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of importation by the person who actually made them

somewhere else. If the “actual maker” theory is the right

view, then in the present case the hypothesis would he
that the computers were made in Net sealand by Aconrn

Computers Limited, the owner of the New Yealand copyright

- and that. of course, would not be an infringement. 7he

other view is that it is of no tonsegquence who actually
nade the imported article - it is just a guestiocn of
whether to make that article in the country ol importation
would infringe the copyright - ikrcspective ¢f the

identity of the notional malker.

If the provision has an enigmatic gquality, this is due to
the fact that. in postulating a hypothetical making, the
subgection does not prescribe any of the circumstances of
thaﬁ hypothetical making except that it occurs in the
place into which the article ig imported. The statute
does not say whether and, if so, to whai extent the
hypothetical making is to have tle same incidents as the
actual making. In particular, it doesg not epecify the
identity of the person who, hypothetically, makes the

article in the place into which it is inportead.

It seems to me that one "meking" cannct be wholly isolated
from the other because, if the article is to be an
infripgement, not only must it reproduce the original work

or a substantial part of it, it must alzo be derived from

’
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that original work by process of copying. Copying, if it
does occocur. can only be perpetrated bv the actual paker.
Moreover, the purpose of the actual maker is relevant to
the question of infringement or no infringement wnder the
"fair dealing"” provisions of 8s5.1% & 20. These
considerations point towards acceptance of the ﬁiew that
the second limb of 5.10(2) envisages the parson who
actually made the copies being hypothetically transferred
inte the country of importation.- This, nowever, is not a
conclusive argument bacause if it bo supposced that the
hypothetical maker in the country of importatien is, for
the purposes of. s.10(2), someone other than the person who
actually made the article, that suppositicn does not by
any means preclude an enquiry into whethsr the article wag
copied from the original or whether it is an example of

"fair dealing®.

On the other hand, given tha fact thﬁt the intoerests of
the copyright owner can be damaged by unauthoriced
importation of copies of his work irrespective of whether
he made those copies himself or whether they were made by
his licensee, it seems anomalous to restrict the
protection of the copyright to one case and not the
other. If the intention wasg to limit the protection in
this waf-éne might well ask why the legislature dida not
ey so. It Qould have been a simple matter to have

enacted the second 1imb of £.10(2) 'to read:-
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"... 1f the article hed bsen made in the place
into which it is so imported by the person who in
fact made it."

It i¢ interesting to note that our nearest neighbours have
adopted a similar formula to resolve any ambiguity: but
they have resolved it to a different effect. Yhe
corresponding provision of .37 of the Australian

Copyright Act 1968 concludes:

"... where, to his knowledge, the waking of the
artiele would, if the article had been made in
Australia by the jmporter, have constituted an
infringement of the copyright.n®

SC one consequence of construing s.10{2) of the Copyright
Act 1962 to accord with the "actual maker” theory will he
that the law of Australia will be inconsistent with that
in New Zealand. It is because of that difference in the

Australian legislation that Time-Life International

o

(Nederlands) B.V. v. Interstate Parcel Bxpress Co. PLy Lid
(supra) is of no direct assistance in coustruing «,10(Z)

of the Copyright Act, 1962 (NZ).

The first reported case in which a Jatent ambiguity in
.10(2) was perceived and examined in detail wzs J. Albert

letcher Congtruction Limited (1974) 2

& sSons Pty Ltd v,
N.Z.L.R. 107. This is the only relevant judgment of the
New Zealand Court and it is a case cr whicn the wlaintiffs

place much reliance because it does not Bupport the
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;actual maker" theory. ¥Fletcher Construction LLG held the
New Zealand franchise f{or "MHusak". usak is an Ameﬁican
system of distributing "backuround" music from a central
station throughout a large building to speakers installed
in the premises of subscribers to the service. For this
burpose Fletcher Construction imporcted a tape cn which
were reqcorded épprapriate pieces of mugiz. Thesc included
some worke which were subject to copvright held by
overseas owners. The tape was in faci made by the
American "Musak" Corporaticn and; it pay be assumed, was
made legitimately with the sanction of the owners of the
American copyright. The rigint to transwit the copyvright
works to subscribers to a diffusion service had boen
assigned to the Australasian Performing Rights Assoclation
Limited. Fletcher Construction had obtained ths auvthority
of the Australiasian Performing Rights Association te use
the tapes in its "Musak" system. But the Plaintiff, J.
Albert & sons Pty Limited were, by agsignment, the owners
in New Zealand of the right to reproduce ©ne works in
questiocn on tape. J. Albert & Sons Pty Ltd confended thet
the importation of the tape was an infringement of

copyright.

Quilliam. J. held that. there was an infringement by
importation. ‘fhe judgment did not refer to any of th
decided cases but was based entirely on a close analysis

of the Copyright Act, 1962. Quilliam, .J. conelvded ithatg



™y

~20-

the Act "establishes a separation of rights at every level
from the moment of composition of a work". Thao |
reproduction of a work in a material form and its
importation are thus entirely scparate matters ang may be
the subject of separate transactions, cach capable of
being separately dealt with and cach being afforded
separate proteétion. Quilliam, J. went on to observe that
§.10{2) cannot be read in such a way that a licence to
"make® automatically confers a licence to "impeort".

Accordingly, he concluded at p.ll4&:.

"The proper construction in my view, is ... Lhat
it is an infringement to import a record if the
malking of that record in New Zealand weunld, in
general terms, constitute an infringement, that
is by anyone who did not have specific authority
to make it.*

So Quilliam, J. took the position to be that infringement
by importatiqn cccurs whenlever articles are brought into
New Zealand for purposes other than private and domestic
.
use, without the consent of the person holding the
exclusive right to manufacture those articles in this
country 1if the articles in guestion are such that anyone
who did manufacture them here wouild infringe covyright
{(unless, of course, he first obtained consent to
manufacture in New Zeaiand from the person holding the
exéiﬁéiﬁe manufacturing rights in this country). Or to
put it anothef way, if an article is such *hat nebody

could legitimately manufacture it in New Zealand without
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the consenf of the person owning the exclusive
manufacturing rights, then its importation witbout that
gensent is a second;xy infringement of copyright.
Quilliam,. J. was at pains to make it clear that the
person whose consent is required to importation - anad
whose consent would be required if the articles were made
in New Zealand ~ is the person who holds that particnlar
facet of the copyright which relates Lo manufacture in New
Zealand, whether that facet is retained as an incident of
the originel copyright or was acquired by virtue of
assignment. When the rule ig enunciated in that way, it
is clear that it is entirely unnecessary to fix the person
who 1s the hypothetical maker with any particular
identity. His identity is irrelevant. The gquestion is
simply whether anybody could legitimately manufaciure the
imported article in New Zealand without the consent of the
person owning, by virtue of copyright, the solc
nanufacturing rights in Wew Zealand.

4
Accordingly, on this coenstruction of the provision there
is no occasion to embark on the enterpirise of investing
the notional maker with a particular identity. The
guestion is not whether any particular person ceuld make
the article in New zgaiand: it is whether anybody at all

could do it without the consent of the copviiiyhi. owner.
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All this was ziunciated in a succinct way by Quilliam, J.
when he said that it is an infringement to import an
article if the makiﬁg of that article in Mew Zealand would
in general terms constitute an infringement. 1 have taken
the liberty cf mxpdbdlng the learned Judqo 8 compendious

formulation becauee of what is to follow,.

The effect of J. Albert & Sons Pty ILtd wv. Fletcher

Comghruction Ltd is that the decisive question is not to
be answered by reference to the identity of the person who
actually made the imported copy overscas. The guestion is

whether the making of that article in Wew Zealand,
irrespective of who makes it, would be an infringement: if
€0, then in terms of the statute the unauthorised

importation of the copy is a secondary infringement unless

the ilwportation is for private and domestic use.

Quilliam, J..was not dealing with a case where the
imported copy had actually been madn by the owner of the
copyright, but because of the approach he adoptaed his
conclusion that the identity of the actual maker is
immaterial seems to be of general application - as
applicable to a case where the actual maker is the cwner

of the copyright as to any other case.

The judgment in J. Albert & Bens Pty Ltd v, Fletcher

Construction Limited came under fire in the judgment of
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Browne-Wilkinson, J. in C.B.8. United Kingdow Limited w,

Gharmdale Re¢ord Distributors Ltd (1980) F.s.R. 289 (1u80)

2A11.E.R. 8O7. Broﬁne—Wilkinson, J., who confessed thar
he was not sure that he fully understood Low Quilliam, J.
did construe the section, held that the statute implicitly
requires it to be assumed that the hypothetical maker is
the person who actually made the article abroad. This, of
course, is a judgment on which the defendant places nuch
reliance. It is a case in which gome of the articles in
question {(records and tapes) were made by an Americap
Corporation which was the owner of the copyright in the
United Kingdom. The defendant had lawfully purchased in
the U.S.5. recofdings made by the American Corperation and
had imported them and sold them in the United Kingdomn.

S50, factually, it is a case in point; and the relevant
statutory provision, £.16(2) of the Copyright AcL, 1856
(U.K.J is,‘for practical purpeoses, indistinguishable from
§.10(2) of the Copyright Act. 1262 (N.Z.).

[

Because the Choarmdale recordings were nade by the owner of

the English copyright, Browne-Wilkinson, J. was abie to

distinguish J. Albert & Sons Pty Ltd v. Fletcher

Construction Limited on the facts: nevertheless. he

appreciated that the cbnetruvction placed on the nrovigion
by Quilliam, J. was expressed in such a way as to he of

general application - and he strongly disagreed with it.
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Browne-Wilkinson, J. rejected the plaintiff's argument

that it would be apmomalous to give copyright protection to

articles lawfully manufactured abroad by a licensee and

yet none to articles wade abroad by the copyright owner

himself.

That rejection is central to the reasoning which

led Browne-Wilkinson, J. to conclude that the "actual

maker" theory is the preferred construction. As to this

he said at p.296-7:-

i

“(The Plaintiffs) then say that this shows that
section 16 is not directed purely against
pirating outside the United Kingdom but is
intended to catch articles lawfully manufactured
abroad. Why, they ask, draw any distinction
between importing articles lawfully made abroad
by a licensee and articles lawfully made abroad
by the copyright owner himself. (The Plaintiffs)
argue that unless it is possible for grantees of
exciusive licences to enjoy monopoly rights in

~ the territory for which they are licensed (he

whole system of licensing will brezk down.

This is a formidable argument of convenience
which I would find compelling were it not for one:

" factor. Once it is deecided that an exclusive

licensee is not the owner of the copyright for
the purposes of the Act is seems, to be clear that
& copyright owner who has granted an exclusive
licence in the United Kingdom does not infringe
the proprietary copyright by himselg producing
that article in the United Kingdom (see section
1(2)). He may be acting in breach of contract,
but he is not infringing the copyright. If a
licensee is not protected otherwise than in
contract against manufacture in the United
Fingdom by the owner of the copyright, there
seems to be no compelling reason why he should
enjoy greater protection against importation of
the same articles if manufactured abroad by the
copyright owner. I therefore approach the
construction of section 16 without any clear
concept of the exact purpose which the section
was designed to achieve. I 'must simply do ny
hest to construe the words as they stand".
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Section 1(2) of the Copyrioht Act, 1956 (G.K.) is the sane
as s.6(2) of the Copyright Aci, 1862 (N.Z.). As
Browne-Wilkinsen, J. observed, il means (inter alia) that
if a copyright owner grants an exclugive 1icencg to
another person to do auy of the acts which are the
exclusive prerogative of the owner of the copyright, the
copyright owner can. in derogation of his grant, do the
very acts for which he has granted an exciusive licence
and will not thereby infringe the copyright: the licensee
has no remedy except in contract. It seems 1o me,. with
regspect, that in diemissing the "argument of convenience®
because it seemed to accord protection to a mere licensee
which he does not have vis a vis the owner of the
copyright, Browne-Wilkinson, J. took no account of the
fact that it is not just the contractual rights of a
licensee or sole distributor which are invaded when,
without the licence of the copyright ownec, articles
subject to the copyright are imported for resale inte a
country where the copyright applies.” This, no doubt, was
because the case before Browne-Wilkinson, J. was presented
on the basis that the Plaintiff was a licensce. Had the
plaintiff been the owner of the copvrignt - as in the
instant case - and had the learned Judge been conscinug of
the fact that the unauthorised importation invoived an
invasionh "of the rights of the owner of the copyrighi, he
must have concluded that there is no ohstacle to the

copyright owner asserting the copyright in puntection of
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his own commercial interests in the country of iwmportation
- o reason in principle why he shonld be precluied from
asserting his proprietary rights just becavse thatr
assertion might benefit his 1icensee as wvell as himself,
If this is go then the one factor which Htcwne—wilkinson.
d. saw as preyenting acceptance of what he rightly calléd
a "formidable argument of convenience' can he soen to have
no substance, at any rate when the plaintiff owas the
copyright. ©Not only does the obgtacle te the argument of
convenience disappear but there emerges a clear concept of
thé exact purpose which the section was desicgned to

achieve.

Approaching the problem, as he said, without a cliear
concept of the purpose of the section, irovne-Wilkinson,
J. dealt first with the proposition that the notional
maker is the importer - the "Australian concepi",
Referring to‘the faet, {which I have already nmoted), that
the Auvstralian Copyright Act 1968 exbressly refers to the
hypothetical maker as being the importer, the learned
Judge observed that the Australian Act does not apparently
derive from the United Kingdom Act. {In Tfact they have &
commcn ancestor -~ the Uultad Kingdom Copyright Act 1911),

He went on to say at p.299:-

~
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"However desirable it wmay be to seek (o preserve
uniformity between national laws in relation to
sucli an international cubiect as copyright, I do
not think it is legitimate to construe & United
Kingdom statute by reference to a subseguent
Commonwealth statute. If there were no Factors
pointing the other wavy J would favour producing
uniformity in the relevant law of Australia and
this country, but., in wy judgment, there are

»

other factors whbich militate against that resule,.n

The factors which Browne-0ilkinscn., J. sow as militating
against construing the section so ag to accord with the

Australian enactment were ;-

(a) He considered that any constructiocn other than
that based on the *vactual maker" theory would have

unreasonable consequences in the context of 8.16{3).

]

Section 16{(3) of the United Kingdom hct deals with ancother
kind of secondary infringement - infringement by sellilg
or hiring copies of the original work or offering such
copies for sale or hire. The second limb of s.16(3)
(U.K.) says that ir the case of ai ipported article, there
is an infringement by gelling or hiring if the making of
the article 5013 or hired or offered fer sale or hire
would have constituvted an infringement if the article was
made in the place into which it was imported. (This kiad
of secondary infringemgnt is covered by s.10(3) of the New
Zealand Copyright Act which, again, is in the sane terus
as s§.16(3) of the U.K, Act). ‘''he learnag Judge considered
that the second limbh of 5.16(3) must be construed in the

same manner as the second limb  of 5.16(2); and this no
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doubt iz so. If the hypothetical maker eavisaged by the
second }imb of £.16(3) is the importer then,
Browne-Wilkinson, J. reasoned, a trader in the country of
importation could not reasounably be expected to know who
the importer was, aithough he would probably kvow who the
actual maker was. In the case of hooks, fo; exaﬁple, that
would be apparent from tie publication itself: and many
manmifactured itews have iwmprinted on thewm the name of the
wanufacturer. With respect, I cannot sce that thig is a
significant reason For preferring the actual maker to the
importer asg the notional maker. Knowledge on the part of
the alleged infringer ig a necessary ingredient in cases
cf secondery infringement. Neither the importer under

$.16(2} nor the seller/hirer under 8§.16(3) infringes:

'

unless he knows that the hypothetical making would have
constituted an infringement. The "Anstralian
constructionﬁ. it seems to we, works no hardship on the
trader by eqguating the notional maker with the actual

LY

importer.

In any event thig objection relates only to acceptance of
the "Australian interpretacion” and so is not germaine to

the question whether the interpretation in J.Albert & Sons

2

Pty _Ltd v. Fletcher Construction Ltd should be adopted.

(b) Browne-Wilkinson. JI. toock the point, which T made

earlier in this judgment, that soue incidents of the
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actual making must be relevant to the issve of secondary
infringement by importation - in particular with regevd to

the aspects of copying by the actual maker and kunowie ige

o

of copying on the part of Lne importer. Again., and for
the reasons given earlier, I do not find this a conclu ive
argument. Irrespective of who is assumed to be the
hypothetical maker - or whether or not it is necessacy to
assume that a particular person is the hypothetical maker
- for the purposes of the hypothesis predicated by the
second limb of the subscction, tﬁe question of copy or no
copy is a separate issue. It relates, of course, to the
guestien whether the making of the article in gquestion
would infringe and so may well require that the actual
maker be identified as a particular person for the purpoue

of resolving that particular igsue.

Turning to the construction adopted by Quiliiem, J. in J.

Albert & Sons Pty Ltd v. Flestgher . Constructicn Co. Ltd,

Browne-Wilkinson, J. fcund tlhis alsoto be uhaccevtable
because it seemed to him to predicate a "gpecvific
authority te a hypotherical making". This. he conciuded,
was an impossibility. In his view "the section itself
requires one to £ind out whether the hypothetical maker
would hawve bkeen auvthorised to make®. To my mind that
observation could only spring From the admitted failure of
the learned judge to be sure that he fully understood how
Quilliam, J. @&id in fzcu cmnstrﬁe the section. Quiltiam,

’

J. did nct relate the guestion of whether the articlis
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could be made in New Zealand withoult infrivging to the
identity of the hypothetical maker or to whether or not
some hypothetical m&ker in particular was authorised to
make the article becsuse, in his view, it is simply a
general question whether the article could be made in New
Zealand (by anyone at all other than the owner of the New

Zealand copyright or his licensee) without infringing.

faving rejected both the interpretation adopted and
expressed by the Nustralian leglislature and also that
arrived at by Quiliiam, J., Browne-Wilkinson, J. concluded
that the only alternative is to construe the provision as
though the hypothetical maker is the same person as the
actual maker - transferred geographically into the country

vf imporcation.

Erowne-Wilkinson, J. was fortified in hic judgment by a

tren recent decision of Goulding, J. in The Who GLoup v,

LY
2rZd¢ One (Records) Ltd, (1980) F.S.R. 268. Goulding, J.

h44d refused to grant an interim injunction because (and
w35 Wwae conceded by the plaintiff) any such injunction
w4ld have had to be limited so as not to restrain the
j/wortation of records made abroad by the plaintiff, whe
oadBed the copyright. fhe force of the Who Group authority
is diminisheq by the fact that it was an interlocutory

joA4ment and the plaintifr conceded the point only for the

Py ERORRS of the interlocutoxry application.
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On 21 Decembar 1979 _ eighteen days after Lhe anfmdslg

decision.Megarry V;C. delivereg the judgment at firét
instance in Egizigg;éimizgémz;hﬁﬁgiggg;nuﬁggggﬁhﬁﬁgp
(1980) F.5.R. 194, The Viee Chancelioyr followed Charmdglg.
observing 28 he dig go tiat the tonstruction of 5.16(2) ¢or
the Copyright Act 195¢, is vpot g difficenlt question of
law". ke considered that the hypothesis Prescribed by the
subsection involveqd ¢ more thap the imaginary
transfereuce of both the actual making ang the actual
maker inte the country or importétion and that there is po
justification for Piling h¥pothesig Upon hypothesig by
Supposing that the article ig made by Someone gther than

the actyaj Raker, Megarry, V.C. saig at P.119-200:.

"In considering the secong alternative. one
starte, therefore, with a making whiep did not in
fact tonstitute gp infringement of COpyright.

regquiring g4 single bypothesig Lo be madea, namely,
that insteaq of the article being mage where j¢
Was in faer made, it yag made in {he countiy inte
which it Was iwmported, That ig all., The
Statutory hypothesig is deographjcay, and nething
More. There ig nothing to Tequire any
hypotheulcal alteration il the dreticle, ihoe ovner
of the Copyright, the Making, or anything elsge,

I readily ACCept that jr an inescapable
Consequence of Making g Statutory hypothegic is
that sope other hypothesig nust necessarily ve
hade, thep the ftatutes Provideg authority for
making that Other hypothegisg 4% well. pg Lord
Asquith of Bishopsmone said in Bast Epg Dwellings
Co. Lta v. Finsbury Borough Councij (1952) a.c.
109 at 132,

"IT you are bidden Lo trear an imaginary
state or affairg g real, you must surely,
Unlessg brchibiteg from'doing 50, alao
imagine 88 real the Consecuencesg and
incidents which, ir the putative State of
effairs hag in fact eXisted, musg inuvitably
have £loweqd from or acconpanied i, »
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Acoept that to the full, and still I ¢an see no
reason why the word "inevitablv" should be
sofitened into "probably". The hypothetical must
not be allowed Lo oust the real further than
obedience to thé statute compels. In my
judgment, there is no reason why, in applying the
second alternative, 1t should be assumed or
accepted that thete is any alteration in the
persen whe in fact made the article. The sole
hypothetical change ig in the place in which the
article is made; there is nothing to change the
person who made 1t."

Accordingly the learned Vice Chanceller held that in
5.16(2) the person who hypotheiically makes the article in
the United Kingdom is the person who in fact made it
abroad. 1In the cage before him, this meant that there was
an infringement, because the company which made the

records (in Portugal) had no right to make thew in England.

Megarry. V.C.., in opting for the “"actual maker® theory was
influenced to a large degree by his view that the
subsection calls for only one hypothesis (as to the place
of making) end that there is no justification for

.

introducing a second hypothesis {as Lo the identity of the

maker).

With respect, I do not f£ind the "second hypothesis"

argument at all convincing. HMegarry, V.C. referred to

-

Fast_End Dyellinge Co. Ltd v. Finsbury Borough Council

(1952) A.C. 109Y. In thav case the Privy Council was
concerned with the asscsament of compensation for land

acguired by a local body. Flats built on the land had
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been totally destroyed by enemy actien. 9The legislation
provided that in such a case the compensaticn should be
agsessged as though the war damage had been made good
before the acguiring authority served notice to treat. To
make good the damage meant putting up a new huilding. If
a new building had been erected it would have been free
fﬁom rent control. It was held that the compensation must

be assessed on the basis of a notional building free from

rent control because the ipevitable conscguence of the

hypothetical building being a pew building was that it

would not be rent restricled. That is a very different

case from the present. The only hypothesis predicated by
the second limb-of §.10(2) is that the imported article is
made in New Zealand - and no more. It is not an
inevitable concomitant of that hypothesis that the
notional maker be the actual maker. Indeed it seems to me
that ip is the "actual maker" theory which involves two
hypotheses where only one.is reguired - not only does the
theory require the "making" to be transferred te the
country of importation, but also that the maker be
transported into a new and {to him) unaccustomed

environment.

But the Polydor case went to appeal. And, on appeal, it
seems 10 me that the "actual maker" theory. if not
tejected, was not the ratio of the judgment. In Poiydor

Ltd v, Harlequin Record Shop (1980) F.S.R. 362, (C.A)

Templeman, L.J. s83id at p.364:-~
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"Section 16{2) of the Copyright Act 1956 provides
that cepyright is infringed

"by any persen who, without the licence of
the owner of the copyright imports an
article ... inte ths United Kingdom... if to
his knowledge the making of that article
constituted an infringement of that
copyright or would have constituted such an
infringement if the article had been made in
the place into which it is so imported.®

The making of the records did not constitute an
infringement because the Portuguese licensees
were entitled to wanufacture them. Buf the
making of the Portuguese records would have
constituted an infringement if the records had
been made in the United Kingdom without the
licence of tha plaintiffs who hold the licence so
far as the United Kingdom is concerned®.

Templeman.J. then referred to the provisions of $.49(5)
and (6) which deal with the fragmentation of the rights

which make up copyright and went on to say at P.365:-

It follows that under section 16(2) it is no
defence for the defendants Lo say tunat the
records in question were manufactured by the
Portugese licensees. For the purposesn of
importing those records into the United Kingsom
the defendants require the consent of the
plaintiffs, and if they have not obtained the
consent of the plaintiffs, (as thev have not)
they are, in my judgwent, guilty of an
infringement of copyright under section 15(2)."

Mr Fisher submitted that Templeman, L.J. did not expressly
reject the "actual user” theory. And, ac Mr Fisher
pointed out, on the facts of the Polvdor casge it made no
difference to the result which theory 1s adopted hecause

the actual maker (who had only a licvence for Portugal)
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could not legitimately make copies in England.
Nevertheless, reading the judgment it is my inpression
that Templeman, L.J; did not seem to be concerned with the
identity of the actual maker; rather he rested his
judgment on the fact that anyone wishing to make copiles in
England would require the consent of the licensee for
England - i.e. the consent of the plaintiff who had the
mapufacturing rights in England. IFf I am wiong about
that, at least it can be gaid that Templeman, L.J.
approached the guestion in the same way as did Ouillian,

Jg. in J. Albert & Sons Ptv Ltd v. Fletcher Congtruction

Limited and that there is nothin¢ exvressed in his

judgment which conflicts with the decision in J. Albert &

sons Ltd v, Fletcher Construction Limited.

Mr Fisher naturally adopted all the arguments which

persuaded Browne-Wilkinson, J. and Megarry, V.C. to accept
LY

the "actual maker® theory. He also advanced further

submissions in favour of that constructiorn.

I i

Mr Fisher submitied thnat the grammatical construction of
the second limb of s.19(2) leads inevitably to the
conclusion that tne notional making there contemplated is
the actual making and thus involwves the actual maker.

There i¢ no justification. he subwmitted, for going outside

.

a literal reading of the gubsecticn in order to construe
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the second limb. As I understand it. the submission is
that only one "making" is mentioned in the subsection and
that, of necessity,'the gubject matter of the second limb
must be the same as that of the first limb. The provision

reads: -

"if ... the making of that article constituted an
infringement of that copyright. or would have
constituted such an infringement if the article
had been made in the place into which it is so
imported. ™ :

The submission is that as a matter of grammatiecal
construction, the words "that making" in the second 1imb
must relate back to “the making” in the first limb. The

second limb then has to be read as meaning: -

"if ... the making of the article constitutes an
infringement of that copyright or i€ that making
would have constituted an infringement if the
article had beea made in the place into which it
is so imported.®

I agree that such a construction is possible but to my
mind the argument begs the question - it assumes that a
reference to the act of waking is necesesarily a reference
to the identity of the maker. Mr PFPisher says that cnce it
is aeccepted that the reference back is to the actual
making, then that must ambrace all the incidents of the
actual making. Obviously that is not so because the most
significant feature of the actual making is that it is an

infringement whereas the notional making is not.
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I am not persuaded that the grammatical construction for
whieh Mr Fisher contends leads to the conclusion that the
notional maker is the actual maker. Moreover, tle
specific refeﬁence back is not to the making - it is to
the article: the words are "if ... that article” gnd not
"1if that making". This leads me to think that the second

limb of s.10(2) is saying:-

"if ... the making of the article constitutes an
infringement of copyright or if Lo make that
article in the place into which 1t is imported
would be an infringement.?®

This, of course, is esseatially the meaning assioned to

the provision by Quilliam, J. in J. Albert & Sons Pty Ltd

v. Fletcher Construction Ltd.

In my view there is no difficulty in construing the words
of the seccnd limb of 8.16(2) without assigning a
particular identity to the person WQ?, hypothetically,
makes the copies in New Zezland. Had the legislature
intended the identity of the notional maker to be the same
as that of the actual maker, it could readily have said
sor  in my view a likely explanation of the fact that the
provision does not expressly identify the maker is sinmply

that his identity is immaterial.

Mr Fisher Ffurther submitted that if copyright protection

extends to articles manufactured by the owner of the
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copyright, then the copyright owner is enabled to extract
& double benefit - firstly when he sells the prodnct at a
prefit and secondly“when he receives a royalty payment
from his distributoer in the country of importation. But
this is not so. If-he chouoses to assert copyright to
prevent importgtion into a country where the copyright
belondgs to him, then he deprives himself of profits on the
sale of the coples which would otherwise be purchased from
him for resale in that country: ‘It is only if he stands
aside, and takes no action to assert his copyright in the
country of importation that his profit will be increased
by the sale of copies which the purchaser intends to
import intoc a country where he owns the copyright. He

cannot have it both ways.

Section 10 is concerned with the distribution of coples of
copyright materlal for purposes of trade. It isg designed,
in my view, to give the owner of the copyright control of
the exploitation of the copyright in those countiries to
which his copyright extends. There is no reason, in
principle why the copyright owner should not use this
control as he thinks £it, nor any reason why the transfer
of title to copies of the nrotected work should have the
effect of extinguishing any of the copyright owner's
rights - any mere than the transfer of title to the
original work effects a transfer of thg copyright in that

work,
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Finally Mr Fisher submitted that as regards secondary
infringement by importation., the owner of the ¢opyright
can, if he wishes, érotect his interests by contract at
the time of sale. Even if this were adequate protection,
I see no reason why he should be deprived of a normal
incident of the ownership of copyright and relegated to a
position where he has to rely on contract. 1In fact
contract is not adsquate protection. The point at which
control is effective is the place of importation. HNo
doubt a manufacturer of goods which are the subject of
copyright might, if he wished, .obtain from all purchasers
of those goods a covenant not to import thein into any
country in which the manufacturer owns the copvright or,
perhaps, -a warranty that they would not be so imported.
But the doods might change hands several times before the
importation occurrad; then the copyright owner would be
left with a personal action against the person to whom he
501d the goods, bhut with no means of preventing their
importation. This wmuch is clear: silO(Z) is intended to
afford the owner of the New Zealand copyright protection
against the importation of copies from overseas. That can
only be because such importations will be injurious to the
value of the copyright and to the intcrests of the
copyright owner. If the importation of copiles is
permitted, the injury will cccur irrespective of the
gource from which the iwmportcy obtains his supplies. I

can see no reason to discriminate bhetween copies made by
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the owner of the copyright and copies made by anyone else
- the importation of either will adversgely affect the
value of the copyriéht in the country of importation. 1In

short, the identity of the actual maker is immaterial.

I have trieqd to deal faithfully with the considerations
which have been adduced in support of both views. I can
only conclude that the second limb of s.10(2) is
susceptible of more than one meaping. In that situation I

would adopt what Lord Asguith said in East End Dwellinags

Go. Ltd v, Finbury Borough Council (supra) at p.1l32:-

"If the meaning of these words wvere cryptic or
equivocal it would no doubt be permissible to
interpret them in the light of & number of
extrinsic considerations, including any scheme or
policy which could be spelt out of this complex
of legislation: and any anomalies which might
follow from one construction and be avoided by
the other."

As the cases ampliy demonsirate, the words in the second
limb of s£.10(2) are both crypilce and eguivocal. If the
meaning assigned tn them is that which follows acceptance
of the “actual maker” theory, then the result is an
anomaly - the owner of copyright in the country of

importation is afforded protection against the

.unauthorised importation of one class of legitimately

manufactured copies but not the other. If the

interpretation adocpted by Quilliam, J. in J. Albert & Sons

Pty Ltd v. Fletcher Construction Ltd is adopted the
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ancmaly is avolded. The scheme to be spelt out of the
legislation is that the interests of the person who owns
the copyright in the country of ilmportation are to be
protected from depradation throuch the activities of
importers who seek to bring into that country copies of
the protected goods to be there sold in competition with
those sold by the owner of copyright or by his exclusive
licensee or appointed sole distributor. If the Yaciual
maker” theory is accepted the &opz ig left open for the
importation of copies made abroad by the owner of the New
Zealand copyright, against his interesels and withoui hisg
consent. If the identity of the hvpothetical maker is
immaterial then that door is closed. I agree with the
submission made by Mr Crew that if the door is open for
the unauthorised importation of copies made overseas by
the owner of the New Zealand copyright, the whole system
of 1icensing will bLe impaired. I am., therefore. in no

doubt that the purposive construction of this provision is

that achieved in J, Albert &_§onq“EL} Ltd v. TFletcher

Congtruction Ltd and that this is the true construction of

the prevision. I adé that although this interpretation
does not 1n terms accord precisely with the Australian
legislation, it will, so fsr as I can see, have the same

-

practical effect.

Accordingly., 1 ancwer affirmatively the question poged on
the agreed statement or facts, Thgre‘will be an

injunction effective until the further order of the Court,
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that the Defendant be restrained whether bf itself or by
its servants or agents or otherwise howsoever from
infringing the copyright of the Second Plaintiff by
importing selling by way of trade offering or expoeing for
sale exhibiting in public by way of trade marketing
distributing advertising or in any other way dealing in
the BBC micro~éomputer and the Acorn Electron

micro-computer their software and firmware.

The question of costs is reserved. oo
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SOLICITORS:

Messre Malloy HMoody & Greville, Auckland, Solicitors
for Plaintiffsg;

Messrs Peak Rogers, Auckland, 8olicitors for
Defendants.



