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This appeal arises out of incidents which occurred at 

Te Whaanga or lvhale Bay near Raglan earlier this year.. As Mr 

Almao said, it is an unfortunate matter and one which has 

connotations which are concerning. 

The appellant was convicted on a charge of assault 

and fined $200 and ordered to pay Court costs of $20. The 

appeal is not against conviction, but against senten1:::e. It 

appears that the appellant became concerned at the presence of 

a number of young people who were on a beach and ct.rinking 

there, a beach which he regarded as having signif.i.cant 

historical and sacred aspects to him and from a tribal point of 

view. The reading of the evidence sugge.sts there may also 
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have been some feeling over rights of access to this beach 

quite apart from the incident, but I am not i..n a position to 

pursue that aspect of the matter. 

The appellant seems to have ordered the whole group 

which included the complainant, to leave the area concerned 

and seems to have done so in what must be described .as a 

rather aggressive manner. The complainant reacted by refusing 

to go and relied on what he regarded as rights of access to a 

public beach. The appellant later returned with ~me support 

and the incidents out of which the charge arose occu,r.red. 

The learned District Court Judge after hem.ir:ing a 

substantial amount of evidence, found that the corr\]:r1ainant 

and his party had crossed land over which it appears; access 

was not legally available. It is not wholly cleaI from his 

decision, but it seems likely that he did not come to any 

conclusion as to whether or not the incidents oCCUll!red on land 

to which public access was available. r,.,ny matter i.lilvolving 

land and any matter involving trespass understandably give 

rise to strong feelings and in this case it clearly did on 

both sides. 

In his notes on sentencing, the learned District 

Court Judge expressed some concern over what he referred to 

as a racist attitude. The remarks upon which th.is comment was 

based have formed the subject of submission by Mr Knuckey. 

In my view they must be considered in conte:-:t and should 
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first be regarded as having been expressed in the heat of the 

moment. Nevertheless, they must also be considered in 

reiation to the cultural aspects of the confrontat~on which 

obviously assumed great important to the appellant and which 

are referred to in some detail in the evidence whid1 was called. 

It appears that quite apart from concern over the hftstorical 

significance of the area, the appellant took exception to 

intoxicatinq liquor being consumed in that area, bei~g one which 

was adjacent to food collecting grounds. I accept that this 

is a matter of concern to people who are anxious to ~reserve 

traditional Maori attitudes to such places and that tro older 

people in particular, liquor in such a place can be ectionable. 

I make the observation in passing that the prohibitirois which 

would relate to liquor in such a place would also appl:§1 to the 

use of offensive languaqe in such a place. Here the lant 

seems to have seen the situation as one where beliefs and 

traditions important to him were being violated and tilnis was 

made worse in his eyes by what he regarded as an intransigent 

attitude by the complainant. 

The complainant on the other hand, al though. he seems 

to have been aware that the place was significant to the 

appellant, seems to have been ignorant of the true rrature of 

the cultural background and concerned to maintain w1\1at he 

saw as a right of public access to a public place. It is 

perhaps singularly unfortunate that the incident an::ose out of 

attitudes on both sides which were based on \the land itself. 
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The learned District Court Judge expressed some 

concern of what he regarded as a failure of the appellant to 

accept the consequences of his actions. I am not entirely 

sure what he meant by that observation, but it seems clear 

enough that he has now accepted his consequences because 

he has accepted the conviction, the appeal being against sentence 

only. I consider that the other matter which seems to have 

influenced the District Court Judge and which has presumably 

translated itself into the penalty which he imposed, was a 

matter which needed to be considered in context and I think it 

is important to remember that it is a very different motivation 

from that which is not uncommon in assault cases comii:nig before 

the Courts. I am concerned that the penalty imposed h:y the 

learned District Court Judge might effectively perpetu:ate 

the feelings of resentment which obviously exist in this case 

and prevent any resolution of what should be dealt w.d:h with 

some sensitivity. I appreciate that it is a difficullt matter 

for a Court to resolve - it means taking into accound:: a number 

of considerations which are not normally before the :Court. 

The appellant is not a young man, a matter which is 

referred to in the evidence. He has no previous reccrd or any 

criminal conviction; it appears that he served his country 

in the past and he was acting in a situation where the 

connotations were likely to have a greater effect on him than 

on others. At the same time, as Mr Almao very p1:operly said, 

it is exceedingly imporant that people do not ta'ke the law 

into their own hands. I accept t,lt.::it the la·w does not always 
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provide a very efficient method of maintaining and enforcing 

rights. In this particular situation, both the appidlant and 

the complainant were some distance from any support they might 

have been able to call upon in that regard, but the law is 

all we have in order to preserve a degree of social order and 

if people were free to endeavour to deal with matters nf 

dispute as they saw fit, confrontations of this kind wo.uI.d not 

only increase, but become considerably more serious. I am 

concerned if I can, to deal with this matter on a basis which 

would perhaps not be wholly appropriate to all assaults o.f this 

kind. If it were possible to do so, I would wish to dean with 

the matter in such a way as to remove some of the heat from the 

situation. I accept that the whole matter involves 

sensitivities which are not always taken into account anc to 

leave those who are involved in it in such a position as t::o be 

able to make a fresh start without the resentment and 

recriminations which the present situation would undoubtecily 

give rise to. It is for that reason that I have a particular 

concern over the award of part of the penalty to the conplainant. 

Having regard to all the circumstances, I consider 

that it is appropriate to allow the appeal and having regard 

to the particular personal circumstances of the appellant, to 

discharge him under the provisions of s.42 of the Crininal 

Justice Act, which is what Mr Knuckey sought. In vi2w 

however of the general background, in view of the caTicern 

which one must have for the situation irt whid'li thei complainant 
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found himself, I think it is appropriate that the actions 

of the appellant should be taken into account to thi.e extent that 

he should be required to make a contribution towank; the cost 

of prosecution, which I fix at 120 dollars and this s a 

condition of the discharge. 
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