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K  was charged with assnultinq one il  ,1iti1 int,2::t. -

to injure him and it ;1as its origins in a [r,1cas ·.1hic:1 occun.·,,.: 

in Timaru in May of last year·.  q,1vi:.~ evidence. fL1 t:1.t.;1· 

strangely he was unable to give ~rny r!vickncc of identific.:1tio:, 

of either of two assailants and it !,c!c2m:; vcrJ clc.:ir that thcr.., 

were at least two assailants in tllL, parl:icuL1r c;~isodc. T.1c 

f 

District Court Judge commented th,1t ;1e found t:1ut u li ttlc 

strange and in the absence of some co0cnt medical cvi,!encc on,., 

can only conclude that  had :,omc very 700n rc:1sor1:.; f,)c 

not being able to identify his ni;s,1.i lunt:;. 

The only other person who conlcl ::i·.1,1 .:in· t,vic1cnce of 

identification was a Miss C  1.-1ho ·.-1-:1:_; vie:.,i:,g :.'11:it :.;::c 

saw from ncross the street. f;hc tlid nol: kn,),-J t.he ::1n•)cl h..!:,t 

personally and had but a p,1ssin<J ;ic,!tt:1int::rnces'1i:.1 ·.:it:1 .1i::: 

having seen him on two occasions in :1 ;.,iz~a c1~1rlour h'.1cr2 

she worked for a r>eriod. In the cour:;c nf: her e\'ic:..:-nce :1 

curious state of affairs arose. In cros!;·-cx.1min,1tio11 s:1c 



~ 
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,was asked whether the person she irnd identified as the 

Appellant had been facing her and she replied "No, not 

at that time." When asked now she identified him she 

replie4 that she did not know and that he must have turned 

round,but that she was not sure. Once that stage was 

reached, having regard to the amendment of the Crimes l\ct 

iJ 1~82 on the question of identification, which r~ally 

only reconstituted the principles the Courts have been 

acting upon for years, one must have had considerable dou~ts as 

to her reliability as a witness so far as identification w.:is 

concerned. But further doubt was cast when si1e was later 

asked whether she could have been mistaken about him. She 

replied: "It may be possible" and then she went on to say 

that she did know him and she saw his fo.ce. Under re

examination she confirmed that she had n<:!v<2r seen the 

Appellant other than at the pizza parlour o.nd that she knew 

him not as  K , but as  Ke , \olhich :.1pparcntly 

is the name she had given to the police. Then in further 

're-examination it transpired that sh,~ w.:i.s ::;hown a book of 

photographs and that one of the :)hoto0rar!1S looked like tnc 

man she had seen. There was no attempt fuade to have an 

identification parade. 

There was no admission from K  t:h.:i.t nc \ol.J.s :--resent 

and in those circumstances to my mind it ·.1ouh1· 1J2 rruite u:1 -

safe to uphold a conviction on t 11<1t evidence of iclcntific.:1tic"'r:. 

It simply just does not stand up to any cxumination of the 

principles which have been evolv~d over tiw years ond which 

have been restated in England in r,.,ccnt ye,u-s in 'l'urnoull 's 

case. The Appellant was virtual]'.' unknown to the 1·:i tness, 
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·.·'lL) 'L,d t!oubL ;1.3 lo ·,·:11,:!l:,10.r :.,;;1c !1n(! ueen hi:; face, and 

· . .r:10 c.:)nced(}d t: 11,7 l: ,,hG may well hnvc m.:1cle a mistake. In 

t:10:;2 ci.rcu,·1,;t .. rnc:.',; it is imposnibl0 to U!),1old the con-

v iction .rnd Lit,.• ,7:1nc,al i,; allowed. 'l'!1c, co11viction will 

iJC qu,13:1c~<1. 

:lr '.-!ill !;L,cl::.,; cost:;. :r c1cc,:ipl t>u1t the r,roc3ccution 

·.,•as brouq:1 t in good faith. Ther2 was information which 

the :)olice had which linked the 1\£)pGllant with the assault. 

In those circumstances, once faced with that situation it 

·.vas nroiJably lJr•tter thnt the police leav.e the matter to the 

Court to dcci..1•.~- l3ut with respect to the District Court on 

ti1 i.:; occ.:1:;;ion T. think that an error has crept in which ourJh l 

not t:o ,1.:1vl; cn.,pl: in and t;1nt this Aprielli1nt has had to brin,_r 

tlli!; ,7,1:,etd. t:u clc.:1r his nomc of this particular offence. .In 

tile circu1:1stanc:)s I intend to allow costs in the sum of ~ lCJ'). 

(!)~> 
SOLICI'i'()H'.,: 

Cl arl: 'Ii l l, Timaru for 1\ppcllnn t 




