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ORAL JUDGMENT OF SINCLAIR, J.

Ki was charged with assaulting one vitih intent

to injure him and it has its origins in a {racas whicn occurrod
N

in.Timaru in May of last year. M agave evidence., Rathov
strangely he was unable to give any cvidence of identification
of either of two assailants and it scoms very clear that there
were at least two assailants in this particular episode. Tae
D&strict Court Judge commented that he Found that a little
strange and in the absence of some cogent medical evidence ono

can only conclude that M had some very jood reasons for

not being able to identify his assailants.

The only other person who could aive anr evidence of
identification was a Miss C who was viewlng snat she
saw from across the street., She did not know the annellent
personally and had but a passing acouaintanceshiin with aim
having seen him on two occasions in a pizza »arlour w.aiere
she worked for a period. In the course of her evidence a

curious state of affairs arosce. In crogs—cxamination she




as,asked whether the person she had identified as the

*lAppellant had been facing her and she replied "No, not

‘~at that tlme. When asked how she identified him she

;lreplled that she did not know and that he must have turned

Qround but that she was not sure. Once that stage was

‘reached having regard to the amendment of the Crimes Act

7in 1982 on the question of identification, which réally

only reconstituted the principles the Courts have been
'acﬁiﬁéaupon for years, one must have had considerable doubts as
to her reliability as a witness so far as identification was
concerned. But further doubt was cast when she was later

asked whether she‘could have been mistaken about him. She
replied: "It may be possible" and then she went on to say
that‘she did know him and she saw his face. Under re-
‘examination she confirmed that she had never seen the

Aépellant other than at the pizza parlour and that she knew
him not as ) X , but as Ker , which apparently

" is the name she had given to the police. Then in further -
Ye-examination it transpired that she was shown a book of
photographs and that one of the »hotographs looked like tae

man she had seen. There was no attempt made to have an

identification parade.

There was no admission from K« that ne was »resent
and in those circumstances to my mind it wouldsbo quite un-
safe to uphold a conviction on that cvidence of identification.
It simply just does not stand up to any examination of the
principles which have been evolved over the years and which
have been restated in England in reocent years in Turnbull's

case. The Appellant was virtually unknown to the witness,



. -3

. who had doubls as to whetaer she had geen his face, and
v conceded that she may well have made a mistake. In
those circumstancoes Lt is impossible to upaold the con-
viction and Lho anneal is allowed. The conviction will

be quaziiad.

dro MiLL seehks costs. T oaccepl that the prosecution
was brougat in good faith., There was information which

the poliée had which linked the Appellant with the assault.

In those circumstances, once faced with that situation it

was nrowably better that the police leawe the magter to the
Court to decide. But with respect to the District Court on

this occasion T think that an error has crept in wihich ought

not to have crept in and that this Apvellant has had to bring
this anoneal to clear his name of this particular offence. 1In

H

the circumstances I intend to allow costs in the sum of $100.
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