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The 'App l i can t  i s  t he  reg i s te rec l

t i t l e  t o  each  f l a t .

propr ie to r  o f  the  s t ra ta

: '
' ' a

Each  o f  t he  cavea ts  c l a i ns  an  es ta te  o r  i n t e res t  i n  t he

land  r r as  pu rchase rs .by  v i r t ue  o f  ag reenen ts  f o r  sa le  and

purchase  da ted  L4  Februa ry  1984  and  rnade  be tween '  I { i l L i an

Nesb i t  A rms t rong  o f  Ka t i ka t i .  f a rmer .  dS  vendor  and  Pe te r

Wi l l i a rn  OrBrynne  and  Rodney  M ichae l  Pe t r i cev i c  aa

purchase rs  "  .

I n  respec t  o f  each  f l a t  t he re  i s  a  fo rm o f  ag reemen t  f o r

sa le  anc l  pu rchase  p repa red  by  t . he  vendor ' s  agen t  on  the

fo rn  cu r ren t l y  app rovec l  by  the  Rea l  Es ta te  Ins t i t u te  o f

New Zea lan t l  and  the  Auck land  D is t r i c t  t aw  Soc ie t y  i n  wh ich

the  Responden ts  a re  named  as  pu rchase r .  A l l  t he

ag reemen ts  a re  s igned  by  the  App l i can t  as  vendor  and  by

Pe te r  W i l l i am  O 'B rynne ,  one  o f  t he  pu rchase rs -  None  o f

the  ag reemen ts  i s  s igned  by  Roc lney  M ichae l  Pe t r i cev i c .

l . f r  O,Brynne says ancl  th is  is  conf i rnet l  by Mr Petr icev ic

tha t  he  had  the  au tho r i t y  o f  Mr  Pe t r i cev i c  t o  s ign  on

h is  beha l f .  Bu t  t he re  i s  no th ing  on  the  face  o f  t he

c locunen ts  to  show tha t  Mr  O 'B rynne  pu rpo r ted  to  s ign  on

beha l f  o f  Mr  Pe t r i cev i ' c .  Mr  O 'B rynne  t l eposes  tha t  a t  t he

t i : ne  when  the  ag reemen t  was  s igned  (by  h imse l f  and  the

App l i can t ) .  he  exp la i nea  t ha t  he  was  au tbo r i sed  t o  s i gn

f  o r  l r o th  pu rchase rs .  T [e  sa l .esman  ,who  hac l  a r ranged  the

t ransac t i on  anc l  who  was  p resen t  when  the  ag reenen t6  ue re
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s ignec l .  con f  i rns  Mr  O 'BrYnne '6

Mr  Ar rns t rong 's  a f  f  i c lav i t  does

6 ta temen t  i n  t h i s  rega rd  '

no t  c t i 6pu te  th i s  -

The  t ransac t i on  wa6  by  way  o f  exchange '  A  separa te

ag reemen t  f o rm.  a l so  s igned  by  Mr  O 'B rynne  and  Mr

Armstrong but  not  by Mr Pet ' r icev ic '  prov ides that  Mr

Arms t rong  w i l l  pu rchase  f rom Mess rs  o 'B rynne  and

Pe t r i cev i c  a  p rope r t y  a t  Kawau  I s land '  t h ree  6ec t i ons  a t

Oaku raBayanda43 f t ' f e r ro - cemen tboa t " ' TheOceanHe i r "

f o r  a  t o ta l  cons ide ra t i on  o f  $ r zg 'OOO'

Bo th  Mr  Pe t r i cev i c  and  Mr  O 'B rynne  depose  tha t  a t  a

mee t i ngbe t 'weenMess rsPe t r i cev i ca r i 6o !B rynneon lo

Feb rua ry l gS4u ro IB rynnewasg i venau tho r i t y t o f i na l i se

thenego t i a t i onsanc l s i gn thecon t rac t s .A t ' t ha tmee t i ng .

acco rc l i ng  to  the  a f f i dav i t ,  o f  Mr  Pe t r i cev i c .  l l r  Pe t r i cev i c

reco rdec l  i n  y r i t i ng  h i s  d i scuss ion  w i th  l t r  o 'B rynne '  t he

minu te  conc lud ing  as  fo l l ows : -

res  boa t  OrBrYnne
"Aqrqqg  i f  A rms t rong  l i l  

/ -
t o  f i na l i se  nego t i a t i ons  anc l  s i gn  ' '

con t rac ts  w i th  mY au tho r i tY " '

on13Feb rua ry l gs4 .hav ingp repa rec la l l t r r ' en t y

ag reemen ta . t he rea les ta teagen t t r ave l l ec l t o ru tukaka

w i t r rMrA rms t rongwhow ished to i nspec t t heboa t . t ne re

theyme tMro 'B rynne .on14Feb rua ry . f o l l ow inga t r i a l

run  i n  t he  boa t  a r l  t he  ag reemen ts  ue re  s ignec l  a t  Tu tukaka

by l r { r  Armstrong and by Mr orBrynne'
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On  the  da te  when  the  ag reemen ts  ue re  s igned .  Mr  A rms t rong

wro te  to  the  agen ts  who  had  been  co l l ec t i ng  the  ren ts  f ron

the  f l a t s  aa  f o l l ows : -

"The  P r i nc i p l e  ( s i c )  -

Ponsonby  Rea l  Es ta te
Co I I ege  H i I l
Ponsonby
N-qKLAND

Dear  S i r ,

Re  C layb rook  F la t s  Pa rne l l -

Hou ld  you  p lease  no t ,e .  t ha t  aa  f rom today .  Pe te r
O 'B rynne  i s  t o  hand le  a l l  r en t6  on  my  f l a t s  a t  7
C layb rook  Road ,  Pa rne l .  BS  he  i s  now the  cu r ren t
o lJner .

Fu r the r  more ,  f  r equ i re  you  to  fo rward  to  me  a
fu l l  s ta temen t  o f  ren ts  rece i ved  by  you r  f i rm .
The  s i t ua t i on  i s  t o ta l l y  unsa t i s f ac to r y .  and
shou ld  I  no t  rece i ve  a  fu l l  accoun t ing  by  the
Z l s t  o f  t h i s  mon th ,  I  w i l l  have  t o  seek  o the r
remed ies .

Yours  fa i t h fu l l y .

( s igned  l f .N .  A rns t rong )

w. N--_Asl-sl!-oll_q:i

The reupon  Mr  O 'B rynne  p roceedec l  t o  co l l ec t  t he  ren ts .  He
r

also to  carr ied out  renovat ions ant l  improvements t 'o  tne

f l a t , s  spenc l i ng ,  he  6ays .  abou t  $ fZOo  in  rep lac ing  b roken

w indows  and  i n  excess  o f  $2OoO in  i n te r i o r  pa in twork .

On  23  Februa ry  1984 .  t he  App l i can t  hanc ted  to  the  rea l

es ta te  agen l  a  cheque  fo r  $ lO ,98O as  paynen t  o f  commiss ion

on  t he  sa le  o f  t he  f l a t s  w i t h  a  r eques t  t ha t  t h i s  no t  be
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p resen ted  un t i l  se t t l emen t ,  wh i ch  was  t o  t ake  p race  on  L

Ap r i l  1984 .  He  a l so  gave  i ns t r uc t i ons  t o  t he  rea l  es ta te

agen t  t o  rese r t  t he  sec t i ons  wh ich  he  was  to  acqu i re  by

way  o f  exchange  fo r  t he  f l a t s .

on  29  Februa ry  l 9B4 ,  Mr  pe t r i cev i c  app l i ed  to  the  un i ted

Bu i l d t i ng  soc ie t y ,  f i r s t  no r t gagee  o f ' t he  c l ayb rook  Road

f la t s '  ask ing  fo r  app rova l  o f  t he  t rans fe r  o f  t he  f ra t s  t o

h imse l f  and  Mr  o 'B rynne  sub jec t  t o  t he  ex i s t i ng  no r tgage

anc t  rece i vec l  a  l e t t e r  f rom the  Bu i l c l i ng  soc ie t y  con f i rm ing

tha t '  sub jec t  t o  t he  i n fo rma t i on  p rov ided  on  a  roan

app r i ca t i on  f o rm  be ing  accep tab le .  t he  soc ie t y  wou rd

en te r t a i n  a  t r ans fe r  o f  t he  ex i s t i ng  mor tgage  f o r  $ l so .ooo

to  Mr  Pe t r i cev i c  and .h i s  pa r t ne r .

on 7  uarch  rgg4,  l f r  Armst rong,s  so l i c i to r  adv ised Mr

o 'Brynne tha t  Mr  Armst rong wae $eo.ooo shor t  o f  the  amount

he requ i red  to  conpre te  the  t ransac t ion  and i t  was

suggested  tha t  Messrs  o ,Brynne and pe t r i cev ic  reave
. \

$60.ooo on  mor tgage.  Mr  o 'Brynne then approached Marac

Finance to see whether that  company wourd arrange , ' { ro"n

o f  $60.ooo fo r  Mr  Armst rong.  He rece ived a  favourab le

re6ponae. -

on  29  March  r9g4 ,  t he  App l i can t . , s  so l i c i t o r s  w ro te  t o  t he

so r i c i t o rs  fo r  t he  Responc ten ts  to  the  e f fec t  t ha t  Mr

Arns t rong  w i thd rew h i s  , ' o f f e r ! ,  t o  se r r  t o  t he  Responden ts

anc l  i n t ended  se l l i ng  t o  ano the r  pu rchase r .
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On  11  May  1984 .  t he  Responc len ts  i ssued  p roceed ings

c la im ing  spec i f i c  pe r fo rnance  o f  t he  ag reenen ts .

The  l ead ing  caae  on  th i s  t op i c  i s  Ca ! . chpo le  v .  Bu rLg

(L974 )  r  r . z . L .R .  620 .  r  am i n  r espec t f u l  ag reemen t  w i t h

the observat , ion of  Hol land.  J .  in  t {v l l ie  - l - rq . r " " t r . " t=_L- lC

v .  Lane  Abe l_g -o_Lc t f_B_q6  L td  ( f 981 )  f  N .Z .C .P .R .  26g  to  the

ef fect  that  the c lec is ion of  the pr i r ry  counci r  in  Eg__uee.

Yonq  v .  t e t chgnaqan  (1980 )  A .C .  331 ;  ( 1929 )  3  t { . L .R .  373

does not  c le t ract  f rom what  vas sa id by the cour t  o f  Appeal

o f  New  Zea land  i n  ca t chpo re  v .  Bu rke  ( sup ra ) .  The  f i r s t

enqu i r y  nua t  be  aa  to  whe the r  t he  cavea to r  has  an  a rguabre

case .  I ;  t ha t  i s  es tab l i shed  t hen  i t  i s  p rac t i ca l l y

i nev i tab re  tha t  t he  ba lance  o f  conven ience  w i r l  f avou r  t he

na in tenance  o f  t he  cavea t .

The af f idav i ts  of  both Mr o 'Brynne and l t r  Lawn.  the real

eE ta te  sa lesman ,  a re  c rea r l y  t o  t he  e f f ec t  t ha t  an  o ra l

agreement  in  terns of  the wr i t ten documents waa concluc led

a t  t he  mee t ing  a t  Tu tukaka  on  l {  Feb rua ry  I9g4 .  t ha t  Mr
r

Armstrong r ras wel l  aware that  Mr o 'Brynne waa act i f rg  as Hr

Pe t r i cev i c ' s  agen t  and  tha t  Mr  o 'B rynne  and  Mr  A rms t rong

" io r i na l l y  shook  hands , ,  on  i t .  The  a f f i dav i t  o f  Mr  Lawn

con ta ins  t he  f o l l ow ing  pa rag raph : -

" I I .  THAT on  the  l 4 th  FebEuary  1984  a f te r  t he
t r i a l  r un  i n  ny  p resence  the  App l i can t  and
OrBrynne  then  ag reed  to  the  t ransac t i on  and
fo rma l l y  shook  hanc l s .  I n  t he  p resence  o f  t he
App l i can t  I  t hen  ra i sec l  w i th  O 'B rynne  the  fac t
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tha t  t he  ag ree rnen ts  i nc luc le t l  Pe t r i cev i c  who  was
no t  a t  l t t ukaka  on  tha t  da te .  I n  rep l y  O 'B rynne
sa id . t ha t  he  had  au tho r i t y  t o  b i nc l  Pe t r i cev i c  t o
a l l  o f  t he  ag reemen ts  anc l  s i gn  them on
Pe t r i cev i c ' s  beha l f .  The  App l i can t  and  O 'B rynne
t ,hen  

. s igned  
a l I  20  ag reemen ts  i n  ny  P resence .

Th is  accoun t  has  no t  been  d i spu ted  by  t f re  App l i can t ' s

a f f i dav i t .  He  re l i es  on  t he  f ac t  t ha t  t he re  i s  no  w r i t t en

ag reemen t  ac tua l l y  s ignec t  by  Mr  Pe t r i cev i c .

As to  th is .  Mf  Et lwards subni t ted that  the format ion of  the

con t rac t  i s  es tab l i shec l  and  tha t  even  i f  i t  i s  no t

ev i c lenced  i n  w r i t i ng ,  t he re  i s  an  a rguab le  caae  tha t  i t  i s

en fo rceab le  by  the  responden ts  on  va r ious  g rounds .

i nc lud ing  the  doc t r i ne  o f  pa r t  pe r fo rmance .

The  ag reemen t  con ta in6  the  fo l l ow ing  p rov i s ion : -

"13 .O  The  venc lo r  sha l l  g ran t  t o  t he  Purchase r  and
or  h i s  Agen t8 .  g fo rkmen  o r  f nv i t ee ' s  a l l
r easonab le  acceaB to  the  a fo remen t , i oned  P roper t y
an t l  i t s  su r rounds  fo r  t he  pu rpose  o f  upg rad ing
and  re le t t i ng  i f  r equ i rec l  t he  sa i c t  apPar tmen t .
The purbhasi r  warrants  to  the Vendor  that  the
Venclor  wi l l  not  incurr  any f inancia l  loss by uayT-
o f  l oss  o f  ren ta l s  as  pe r  t he  schec lu le  p rov i t l e f /
by the vendor  to  the purchaser  due to  the
ac t i v i t i e6  o f  t he  Purchase rs  Agen ts  Workmen  o r
Inv i t ee  t  s .  t l

The expendi ture incurred ancl  the work c lone by Mr O'Brynne

is  c lea r l y  re fe rab le  to  the  con t rac t .  Mr  E_c lwards  submi t s

that this must be part performance: (Brou.q}-@_ll.__9:r_ooL

(1938 )  1  A I1 .  E .R .  4 f f ) .  M r  Foo te  subm i t s  t ha t  even  so '

;

i
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i t  was  no t  pa r t  pe r fo rnance  by  Mr  Pe t r i cev i c .  Houever ,

the  ev i c lence  o f  t he  re la t i onsh ip  be tween  D I r  O 'B rynne  and

Mr Petr icev ic  shows that  the expent l i ture mu6t  have been

uncler t ,aken on behal f  o f  both the Respont lent6.  The

-  doc t r i ne  o f  pa r t  pe r fo rmance  i s  i nvoked  i n  cases  where  a

vendor  o f  l and  who  has  no t  s ignec l  a  " su f f i c i en t

memorandumt '  Seeks t ,o  re ly  on the ContraCts Enforcement

Ac t .  I n  t he  p resen t  case .  t he  vendor  has  s igned  the

documents but  contends that  they do not  amount  to  a

suf f ic ient  memorant lun.  In  my v iew the Responclents  must

have .  a t  l eas t .  € l t l  a rguab le  case  i n  equ i t y  f o r  an

en fo rceab le  con t rac t  i f  on l y  on  the  bas i s  t ha t  t he

Appl icant  has s toot l  by whi le  they commit tec l  expencl i ture

anc l  l abou r  to  the  fu r the rance  o f  t he  ag reemen t ;  (See

Tappe r  v . .  Lapwo-o - , {  ( f 979 )  I  N .Z 'C 'P 'R '  83 ) '

As t ,o  t ,h is .  Dl r  Foote subni t ,s  that  whether  there is  an ora l

ag reemen t  wh ich  i s  en fo rceab le  on  th i s  (o r  any  o the r

g round)  i s  i r re levan t  because  the  cavea t  i s  exp ress l y

d i r ec tec l  t o  t he  p ro tec t i on  o f  an  es ta te  o r  i n t e res t ^

- /
c la ined  by  the  cavea to rg  as  pu rchase rs  under  a  wr i t t en

ag reemen t .  sec t i on  I38  o f  t he  Lanc l  T rans fe r  Ac t ,  1952

')
requ i i es - tha t  eve ry  cavea t  sha l l  s ta te  "w i th  su f f i c i en t

ce r ta in t y  t he  na tu re  o f  t he  es ta te  o t  i n te res t  c la inec l  by

the  cavea to r .  w i t , h  such  o the r  i n fo rma t ion  and  ev i c lence  as

may  be  requ i red  by  regu la t i ons  unde r  t h i s  Ac t r ' .  Reg .24  o f

t he  t and  T rans fe r  Regu ta t i ons .  1966  (S .R .  I 966 /25 )  r eads : -
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I f n  add i t i on  t o  t t r e  pa r t i cu l a r s  r equ i red  by
Eec t i on  138  o f  t he  Ac t .  eve ry  cavea t  aga ins t
c lea l i ngs  sha l l  show how the  es ta te  o r  i n te res t
c la ined  i s  c te r i ve t l  f r on  the  reg i s te red
p rop r i e to r .  .  . ' l

M r  Foo te  re fe r red .  i n  pa r t i cu la r .  t o  t he  j udgmen t  o f

Vau t i e r .  J .  i n  N .Z .  Mo r tqaqe  Gua ran tee  Qo .  t t d  v -  Pve

(1979 )  2  N .Z .L .R .  188 .  I n  t ha t  ca6e  t he  eavea to rG .  who

IJe re  unsuccess fu l . i n  na in ta in ing  the i r  cavea t .  had  c la ined

an  es ta te  o r  i n te res t  by  v i r t ue  o f  an  un reg i s te red  Deec l  o f

Second  Mor tgage .  They  d ia l  no t  spec i f y  t he  na tu re  o f  t he

eE ta te  o r  i n t e res t  c l a imed  and ,  i n  po in t  o f  f ac t .  t he

documen t  to  wh ich  they  re fe r red  was  no t  a  deed .  i t  was  no t

a  second  mor t ,gage ,  d id  no t  c rea te  a  cha rge  o r  mor tgage

over  anyth ing,  and was not  mat le  between the par t ies named

in the caveat

However  the caveat ,  in  the pre6ent  caae does speci fy  the

na tu re  o f  t he  i n te res t  c la ined  anc l  does  no t  i n  f ac t  re fe r

i n  spec i f i c  t e rme  to  a  wr i t , t en  ag reemen t  -  mere l y  t o  "an

ag reemen t  da ted ' 14  Feb rua ry  1984n .  I n  ny  v i ew  t t i i s

desc r i bes  w i t t r  r easonab le  ce r t a i n t y  how  the  i n te res t ' i s

c la imed  by  the  cavea to ra  to  be  de r i vec l  f r om the  reg i s te red

p rop r l e to r .

I n  Budd Ie  v .  Russe l l  (M .39L /83  Auck lan t l  Reg i6 t r y , 25

.hugus t  1983)  Casey .  J .  cons i c le rec t  t ha t  t he re  i s  a  danger

o f  l os ing  the  s imp l i c i t y  and  speec l y  p ro tec t i on  a f fo rded  by
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the caveat  proceclure i f  too 6t r ic t  a  v iew is  at loptec l  aE t 'o

wha t  conb t i t u t es  a  ' u f f i c i en t  desc r i p t i on  o f  t he  i n te res t

c la imed  and  t , ha t  t h i s  wou ld  be  con t ra ry  to  the  who le

ph i l osophyo f t heAc t . I { i t h t ha t v i ew lan in regpec t f u l

agreement  - -  anc l  I  woul t t  appty a s imi lar  s tant lard to  the

desc r ip t i on  o f  t he  t ransac t i on  by  wh ich  the  cavea to r

c la ims to have < ler ivec l  that '  in terest  '

I t  i s  t he  Respon t len ts '  case  tha t .  O I I  14  Februa ry  1984 '  t he

App l i can t  ag reed  to  se l l  t he  f l a t . 6  to  the  Responc len ts  and

tha t  he  then  accep tec l  i t  t o  be  the  pos i t i on  tha t  Mr

O 'B rynne . r ra6  ac t i ng  bo th  fo r  h inse l f  anc l  f o r  Mr  Pe t r i cev i c

anc l  t ha t  no  fu r the r  s igna tu re  I Jas  requ i rec l '  The

asce r ta i nmen t  o f  t he . i n ten t i on  o f  t he  pa r t i es  a6  t o  when

and how they woulc l  be bound by contract  is  a  mat ter  o f_

ev ic lence which ought  not  to  be resolved in  a summary r tay '

I t  i s  c l ea r  t ha t  f o r  some  s i x  weeks  (un t i l  29  March  1984 )

Hr Armstrong cont inued to act  in  a manner  which could only

be  cons i s ten t  w i th  the  ex i s tence  o f  a  conc lu t l ed

agreemen t .  f n  pa r t i cu la r  he  s tood  by  wh i l e  t he
a

Respon i ten ts  incur red  expend i tu re  in  upgra t l ing  the  t1a ts

and .g iven the fac t tha tanagreement l Jas fo rnec lon14
\:

Feb rua ry  1gg , { .  t h i s  c i r cums tance  a ]one  i 6 ,  i n  my  v iew ,

su f f i c i en t  t o  f ound  an  a rguabre  ca6e  tha t  t he  Responc len ts

a re  en t i t l ec t  t o  en fo rce  tha t  ag reemen t  no tw i ths tand ing  the

absence  o f  Mr  Pe t r i cev i c ' s  s i gna tu re  on  t he  documen ts  '
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I  th ink  the  proper  courae in  these c i rcumstances  is  to

ma in ta in thecavea tun t i l t hec la imso f thepar t iesare

deterninect in the act ion alreat ly commencecl  for  that

purpose.  Accord ing ly ,  th is  appt ica t ion  is  d isn issec l  w i th

cos ts  to  the  Responc len ts  wh ich  I  f i x  a t  $zso '  p lus

<l isbursements as f  ixet l  by the Registrar '

So l i c i to rs :

Messrs  Kenda l l  S turm.  &  s t rong.  Auck lanc t ,  sor ic i to rs

fo r  App l ican t ;

Messrs ucveagh Flening Golclwater & Partners '

Auck lanc l ,  so i i c i to rs  fo r  Responc len ts '

,
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No :  M .4GZ l84

JL_ISE, -u-Gl!_!_ouRr oE . NEU _zEtr_LAtrD
agq KLANp_. B Ec r s !ilr_y_

IN THE_U}_TTEB of the Land Transfe
1956

AU.D

!t{__T!!E MATTER of an application Et
re.moval of Caveat
No.B27754O. t  (Nor th
Auck lanc l  Reg is t ry )

BETWEEN tfrLLrAt[ NEXBITIBUS:
of Katikati,-F;rm;;;

Aop l ican t

A N D PETER WILLIATI  O,BRn
or Ruclrranal-nETEl
Agent and RODNEY MI(
PETRICEVIS-of-Auckl;
Bus inessman

B-esgond_ents.
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