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ORAL JUDGMENT OF GALLEN J,

I propose to deliver an immediate oral judgment in this
matter. This is no disrespect to the careful and detailed
arguments of counsel, but it seems to me to be a matter where
in the interests of all involved, a decision should be given

as soon as possible.



The plaintiff was euploved as a farm manager by the
first defendant. The affidavits filed iﬁdicate that a number
of matters of dispute have arisen between them, culminating
in the forwarding of a letter by the first defendant to the
plaintiff indicating a termination of his emplovment on a
period of notice. T use those terms advisedly because
there could well be some significance in whether or not that
action constituted a dismissal. The nlaintiff maintains that
there was no ground for the issuing of that naterial or for
terminating his emplovment. The defendant indicates that there
vere grounds. In proceedings of this kind, I am in no
nosition to make any determination on disputed factual matters.

This brings me to a cuestion of procedure.

In the ordinary interlocutory injunction application,
the application is broudht on an interlocutory basis while
awaiting a hearing of the substantive proceedings., That is
not the case here since the substantive proceedings wvhich the
plaintiff contamplates are not being dealt with in this Court,
but the Arbitration Court under the special provisions of the
Acricultural Yorkers' Act 1977, That gives rise to some
difficulties in that there will be no future onportunity in
this Court to make determinations on matters of fact which are
in dispute. Yhat creates some disadvantaces in determining
this avplication, but it is obviously undesirable that
decisions should he reached at this stage which could have a
beérinq on matters which mav ultimately be determined in

another jurisdiction and moreover, a jurisdiction which My




Haigh rightly says is of a specialised character and where
there are advantages fOr considerations involved with industrial
matters., The plaintiff has invoked the disputes procedure
which i1s provided by the Agricultural Workers' Act 1977,

a procedure which is set out in detail in s.39 of that Act.
That is a procedure which is found in varving forms in other
acts which deal with industrial matters. That procedure
involves various steps, including investigation by committees
and 1f resolution is not reached, the matter is ultimately to
be dealt with by the Arbitration Court. I am informed from the
Bar that even if the Arbitration Court was able to deal with
the matter urgently, it would be at least 4 months before the
matter could be dealt with. Mr Haigh also submits that before
the matter can be brought before the Arbitration Court at all,
it is necessary for the preliminary procedures to be gone
through and this will involve an additional period. The
Arbitration Court under the provisions of s.39% (5) has power
to order reinstatement of the plaintiff. In the meantime, he
seeks an injunction from this Court to prevent the defendants
from dismissing him or from taking related actions until such
time as his remedies under the provisions of the Act have been
dealt with. 1ile bases his claim on the provisions of s.39

and in particular the provisions of 5,39 (3) which is in the

following terns:-

1"
For the purvose of ensuring that the work of an

employver shall not be impeded but shall at all



times proceed as if no grievance against him

had arisen, -

(a) 1lo worker emnloved by an emplovee shall
discontinue or impede normal work, either
totally or partially, by reason of the
existence of any grievance against that
emnloyer, whether on his own part or on

the part of any other worker;

{(b) Wwhile the foregoing provisions of this
section relating to the settlement of
gricvances are being observed, no emplover
shall dismiss any worker involved in the
circumstances cut of which a grievance

arose by reason only of his involvement."

The plaintiff effectively says therefore, that the
defendant should be enjoined from dismissing him under the
provisions of that section, at least until the Arbitration
Court has disposed of his application under the grievance
procedure assuming that that application ultimately reaches the

Arbitration Court,

The first cuestion is as to jurisdiction. Mr
Hudson submits that this Court does have jurisdiction, even
although the provisions of s.39 contenmplate that disputes
of this nature will be dealt with by the specialised
jurisdiction of the Arbhitration Court. Mr llaigh who made
submissions in this regard, effectively conceded that

jurisdiction existed and indeed in my view, there is




jurisdiction and there are of course authorities which support
that and in particular I refer to that referred to by Mr

llaicgh, the decision of Barker J. in The iwew Zealand Shop
) 7

Lmplovees' Industrial Association of YWorkers v. FFoodtovn

(Auckland Registry, A.1348/82) judgment delivered 16 December

In order to succeed at all, the plaintiff must
estahlish that there is a serious guestion to be tried. It
is in this respect that there are some difficulties arising
out of the procedure which has been adopted, In the normal
course, it is usual to talk in terms of establishing only
a serious cuestion to be tried because the factual matters
upon which the ultimate decision will turn will be established
at some futurce date., In this case, since there are no
subtantive proceedings in this Court, the factual matters may
never bo deternined but this aprlication has to be dealt with
on the basis of affidavits, Ieveriheless, hecause of the
urgency of the matter it seemed anpropriate to me to deal with

it on this basis.

The first cuestion which will need to be detcrmined
is the nature of wvhat has occurred between the plaintiff and
the first defendant. Although Mr Laigh subnmitted that really
there wvas no difference hoetween a dismisgssal and a termination
of emplovment, for some purnoses at least there are distinctions
in the two situations and there could be a bearinc on the

effect and application of s5.39 as to which of these proverly




represented the situation which exists betwveen the parties.

1

Tt is true that the ageneral bias of the law is
acgainst making orders which would have the effect of promoting
or enforcing obhlivations bLetween emplover and emanloyece although
it will do so on srecial occasions, see the decision of the

Court of "mreal in i1l v, C.A. Parsons Tdamited (1972) 1 Ch.305,

a case to which I shall need to xeturn., T mentlon this at this
stade because it ig Just possible that there mayv be sone

claim available to the plaintiff at common lav which would
justify the mossibility of an order for reinstatement. At the
same time, I Jdo not Mnow of any authority which has cranted
such an avplication and L think if this were the basis of the
vlaintiff's clain, he would be bound to fail., 4he plaintiff
ralies upon .39 and in narticular the wvovision to which T
have already referved, vy iaicgh made a muber of submrissions
to the cffect that the section did not cive rise to any right

of reinstaterent to the nlainti®f, then ¢rouned together, his

subrissions f2all into three main categories.

Yhe first effectively depends upon the elenent of

futurity which anpears frow the lancuadge of $.39 (3) (k) of the

Act. Mr laich subrits that in cases such as the nresent where
the nlaintiff comnlains of a vrevious dispissal, it is
inappropriate to armly the provisions of .39 (3) () which

in terms purrorts to osrevent an emplover Ivon dismissing a
vorker involved in the circuistances out of wvhich the orievance

arises., This contemnlates a dismissal which has not already



taken place., lowever, it may be that in the situation which
exists, what has occurred is not as such a dismissal and

it is also prudent to ohserve that the provisions of s.39
contemplate grievances which are wider than those contained

in the term “dismissal”, It may well be that the provisions
of .39 (3) (b) are desiqned not only to deal with persons who
are peripherally involved in the dispute, but with the person
who is principally involved because he had not at that time
been dismissed in a technical sense or because his grievance

may be something which applies to somethinea other than dismissal.

Secondly, “Mr @aicgh submits and submits I think with
some strength, that s.39 (5) refers to a power of the
Arbitration Court to reinstate and that that would be quite
inappropriate if a Jdismissal had not taken rlace. lie submits
from this, that s.32 (3) (b) can have no armplication to a

situation such as that of the present. llevertheless, the scope

of the word "reinstatement® as usced in the section may need to be

considered. It may be anpropriate to cover a case wvhere the
contract had been inproperly and perhaps thercefore never

termninated.

S

Thirdly, Mr iaigh relies on the peculiar wording

of 5.3% (3) and in particular the preamble to that sub-section

which contains the following words: -

"I"or the purpose of ensuring that the work of an
emnloyer shall not be impeded but shall at all
times procecd as 1T no arievance against him had

2]

arisen......



It then coes on to provide in sub-rara. (a)
for workcrs to continue in their cmplovient without
immeding normal work and in sub-para. (b), to prevent the

cruployer from taliing action to dismiss workers.,

My dudson submits that these sub-sections must both
be read tovether and that thev cover a normal on-going
situation. #r Haich's arcument is that the sub-gection should
Le interpreted in the light of the preamlle as being one
vhich asnlies eonly in a situation where the emplover's interests
reguire protection, Ille points out that in this case the
enplover's interests are not qgoing to be protected by
continuing to ermmlov the »laintiff, Phis is lavcely a guestion
of fact and one whick T am not in a vosition to determine.

In any event, althoush the language is sonmewhat difficult to
annly in respect of releting the nreable and sub-section (b),

the sub-sectior is in clear and unambiguous terms.

T therefore cojwe to the conclusion that althouah it
may be a very tenuous case, there is some possibility that the
plaintiff night be abhle to establish some sort of right under
the provisions of the section. Iven assuning however that the
wlaintiff was able to cstablish that there was a serious
cuestion to be tried, there still remains the balance of

convenience,

The nlaintiff has filed an undertaking as to damages,
I"r ilaigh roints out that there is no information before the

Court indicatinc the means of the nlaintiff to meet any order




made against his., T am infornmed and I understand that this

is not disputed, that the defendant is already scriouslyv out

th

of pocket in respect of its obhlicgations to a replacement worker
and is likely to be more so if there is any further delay.

If this nmatter takes 4 months to reach a conclusion, then
ohviously the defendant is going to be substantially out of
pocket bv the time the conclusion is arrived at, assuming

it is ultimately successful. ©hat obviouslv has to be a matter
of urgency when taliing into account any assessuent of the

balance of convenience.

There is another wmatter which has areater strength,
“here is awple authoritv to the effect that where an appropriate
rermedy is damages, it is inappropriate to arant an interlocutory
injunction. ‘whe plaintiff has not at this stage been reinstated
by the Arbitration Court. Assuming that he is emploved by the
first defendant, then the terms of his emplovment must be
considered as normal terms of emplovment subiject of course to
the provisions of anv award or Statute which mav have
application to them. I cannot see any reason why the defendant
could not termninate tho emplovment of the plaintiff on proper
notice. The cuestion of what is proper notice is a guestion
of fact. It must bLe considered in relation to the particular
circumstances of the cuplovment and the particular circumstances
of the plaintifif, Mr laich indicatel that the award provides
that the onlyv notice which needs to be civen is a comparatively

short period of one weel: and that in this case in any event,




the defendant has purvorted to give the plaintiff a month's
notice. "The recason for referring to this aspect of the matter
is that even had the employvment of the plaintiff been
terminated improwperly, there is no reason why the defendant

at present cannot terminate it properly, so it is a somewhat
pointless exercise to reinstate hin unless that reinstatement
becomes relatively rermanent and this is to include a term

in the employment which was not previously there., I should
have thought that if the employment of the plaintiff were
improperly terminated or not terminated with proper notice,
then it should not be too difficult to assess the damages

and appropriate damages and apart from the fact that the
plaintiff has his srecial rights under the nrovisions of the
Agricultural Workers' rct 1977 which may in fact give him a
greater right than he would have been entitled to at common law.
There is no other factor to be taken into account other than
the ouestion of reinstatement which would justify the issue

an injunction rather than satisfying the plaintiff's clain

by way of an awvard of darages.

My dudson savs that reinstateument is important because

if the plaintiff is not reinstated, then soneone else will
get the job and it will be rmuch more difficult to obtain any

reinstatement under the provisions of s.3%, but this is an

Le

illusory comrent if it is owmen to the defendant to terminate
tihe plaintiff's emplovment at rnresent on nroper notice and

as Mr laigh points out, the statutory powers of the Court of



Arbitration are not affected by the emnplovment of some other

person,

In the end the remedy is discretionary and although

the discretion must he erxercised on a judicial basis, in ny

£
N

for tho reasons exp it is inappropriate that

opinion

an injunction should issue in this case.

The anmlication is thercofore refusaed. Under normal

circumstances costs would be rescrved at this stage and dealt

with in the substantive proceedings. In this case, those

proceedings will be dealt with in another Jurisdiction. In

pv view, the cuestion of costs should be dealt with when the
rights of the rarties have been Tinally deternined by viatever
Court of jurisdiction ultinately determines them, I reserve
leave for either rarty to nake avplication for costs at that

time,

Colicitors for Plainti

Megssrs Yomplkins, Wake and Company,
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rs Phillips and Touell,

Coliciters for Dofendants: £
Otorchanca




