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I propose to deliver an immediate oral judgment in this 

nmtter. 'l'his is no disrespect to the careful and detailed 

arguments of counsel, but it seems to 1:1e to be c1 matter where 

in the interests of all involved, a decision should be given 

as soon as possible. 
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r1•he plaintiff W\S ernployed as a farm manager by the 

first defendant. ':'he affidavits filed indicate that a number 

of matters of dispute have arisen between them, culminating 

in the forwardinc; of a letter by the first defendant to the 

plaintiff indicating a termino_tion of his e:nr,lo~rment on a 

pcrio<.1 of notice. I use those terms auvisedly because 

there coul..:t well be some siqnificance in whether or not that 

action constitute<l a dismissal. The plaintiff ~aintains that 

there was no ciround for tl,e issuing of that rr.aterial or for 

terninating his enpl<Y:n:1ent.. 't.'hc defendant indicates that there 

uc..::re qrounc1s. In proceedings of this kind, I aia in no 

r,osition to ~ab:, an:1 (1etermination on dispnte<:. factual matters. 

'l'his brings me to a cruestion of procedure. 

In e1e ordinary interlocutory injunction application, 

the application is brou,rh·L on an interlocutory basis while 

awaitinq a hearinq of the subst;;mtive proceedings. 'J.'hat is 

not thn cc1se hen, '.,.i.nce th" sul)stantive proceec1.i.nqs uhich the 

plaintiff contc:aplates an.; not beincJ dealt with in this Court, 

but t::ie ?\rbitration Cou1~t under the spccinl provisions of the 

Acrricultural \/orkers' Act 1977. '..L'hat 0ives rise to some 

diff'iculties in that th':re will be no future onportuni ty in 

this Court to mi:'.ke dcterninations on mattr;;rs of fact which are 

in dispute. '.'.'hilt create,; some disadvanta,::.-es in c:etermining 

this ai);,lication, but it is obviously undcr,irable t.hc1.t 

decii:;ions should he reached at this stcHJe v1l1ich couJ.d have a 

bear.in~ on mai.:tcrs which 11ay ultimately be determined in 

another jurisdiction ,utd moreover, a jurisdiction which Mr 
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Haigh rightly says is of a specialised character and where 

there are advantages for considerations involved with industrial 

matters. The plaintiff has invoked the disputes procedure 

which is provided by the Agricultural Workers' Act 1977, 

a procedure which is set out in detail in s.39 of that Act. 

7hat is a procedure which is found in varying forms in other 

acts which deal with industrial matters. 'rhat procedure 

involves various steps, including investiqation by committees 

and if resolution is not reached, the matter is ultimately to 

be dealt with by the Arbitration Court. I am informed from the 

Ear that even if the Arbitration Court was able to deal with 

the matter urcrently, it would be at least 4 months before the 

matter could be dealt with. Mr Haigh also submits that before 

the matter can be brought before the Arbitration Court at all, 

it is necessary for the preliminary procedures to be gone 

through and this will involve an additional period. 'rhe 

l\rbitration Court under the provisions of s.39 (5) has power 

to order reinstater:ient of the plaintiff. In the meantime, he 

seeks an injunction from this Court to prevent the defendants 

from dismissin<J liii:1 or fror:i taking related actions until such 

tirae as his rencdies under the provisions of the Act have been 

dealt with. 11c bases his claim on the provisions of s.39 

and in particular the provisions of s.39 (3) which is in the 

following terms:-

II 

For the purpose of ensuring that the work of an 

employer shall not be impeded but shall at all 



•• 4 -

times proceed as if no qricvance against hirn 

had arisen, -

(a) no ,vorker er11r.ilo:1ed by an employee shall 

discontinue or impede normal work, either 

totally or partially, by reason of the 

existence of any grievance against that 

er1ployer, whether on his own part or on 

t1,e part of any other worker; 

(b) While the foreqoing provisions of this 

section relating to the settlement of 

grievances are being observed, no employer 

shall dismiss any worker involved in the 

circumstances c~t of which a grievance 

arose by reason only of his involvement." 

'I'hc plaintiff effectively says therefore, that the 

defendant should be enjoined from dismissin~r him under the 

provisions of that section, at least until the l\rbitration 

Court has disposed of h:is a.pplication under the qrievance 

procedure assuming that that application ultimately reaches the 

Arbitration r:ourt. 

'l'IH~ first ('.uestion is as to jurisdiction. J\lr 

IIudson subr.1i ts that this Court does have j ur isc1iction, even 

although the provisions of s.39 contemplate that disputes 

of this nature will be dealt with by the specialised 

jurisdiction of the Arbitration Court. ~'tr Haiqh who made 

submissions in this regard, effectively conceded that 

jurisdiction existed anc'l incleec1 in my view, there is 
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jurisdiction and there are of course authorities which support 

that and in particuJ.21r I refer to that referred to by JV'tr 

llaigh, the decision of Barker J. in The Lt;\; leaJ.an<l Shop 

:Cnployees ' .. J.E"15~?:?tr_i:_aJ_i\ssociation of t'1orkex_:s ~.: Foodtown 

(l\uckland Registry, l', .J.34B/82) judgment delivered 16 December 

1982. 

In order to succeed at all, the plaintiff must 

establish that there is a serious question to be tried. It 

is in this respect that there are some difficulties arising 

out of the procedure v1hich has been adopted. In the normal 

course, it is usual to talk in terms of establishing only 

a serious auestion to be tried because the ~actual matters 

urion 'Jhich U10 ultir,,ate c1.ecision v1ill turn will be established 

at some future date. In tl1i s case, since thc;rC?; are no 

subtantive proceedin,·1(-; in this Court, the factual matters may 

never be deternine<1 but this .::in0lication h.:is to be dealt with 

on the basis of affic1avits. !fcvert11elcss, becc1use of the 

urqency of the n.mttcr it ser:;mec1 a;-:.J)ropriate to me to deal with 

it on this basis. 

'i'hr, first om:stion which •:1ill need to be determined 

is the nature of 11hat has occurred between the plaintiff and 

the first defcmlant. Althot'..1.,h nr Laigh sub,1itted th.::it really 

t:1ere u::i.s no c~iff.erence between a dismiss?tl and n ter,·aination 

of e111plo~1n,ent, for sone: pur;1oses at least there .::ire distinctions 

in .the ti.10 situations ,:1.nc~ there could be a hearinc, OD the 

effect aml ari;ilication of s .39 as to which of these properly 
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represented tho situation which exists Let,,een the parties. 

It .; ~· 
J. ,> true that the: creneral bias o:f' the laH is 

aqain:,t 111ak orders Hiticli would ll::ive tlie effect o:f promotinq 

or cnforcinu nhJ i:rations 1,et\·1ccn employer and rn,,nloyce al though 

it '.Jill c1o so on :,ncc:i..'ll occasion,;, sec Uw decision of the 

Conrt of in ___________ (1972) 1 Ch.305, 

a ca~,e to ,·.'hicl1 I r,lvd.l need to return. I ,.tcntion this at this 

stziue bccv.nr:e it is :Ju::;t possible that there may be sone 

claim availi:tble to the at contI,ion la,, uld ch ,·JOuld 

ju,;tify the ;:nssii.J.i li 1:,, ot zin o::.<1er for rei1rnta ter,ent. l\t the 

s21"c tine, I do not ):novJ 0 17 any 11uthorit:1 urii.cll 1121:; ~,ranted 

•;uch an c:1111 lli,:a. tion ;:ir,c'! I thj nk if this \Jer•J the bilsis of the 

Ld.ntiff 's cL1ii:1, lie \-,oulC:'. b<:, hound to 1";:iil. 'L'l1e plaintiff 

r2·li.us unon ', .39 ,,nt! in :·icu::ti.cular the ~Jrovision to which I 

have alron~~ re~erre: •~ I.1u<k! a nuui)c,r oJ' sui)l:'issions 

to th, effect th t th•-.: ,,ccU.on cU.<~ not r;ive rise Lo c1ny ricrht 

of reinstc1tm~c,,nt to th, ;•l2inti 0 :i:. \Jhen or01.10e(I to,rether, hir; 

r;ulmissioas -".:,.11 into three 1Jain cateqories. 

'J.'hE, (irst 0c("'ectj veJ.v depf::nds n~)on the ('element of 

J'l1turity 1vhjch .v,pears fr01.1 the lan<;uaqe of s.J'J (3) (b) of the 

~ct. i·1r suhr·i ts t:1a l in cases such ;is the present where 

the plaintiff cor-:~flt1in;; of ci ~)rr:!\.rious di:->1> 1 i:-.,~,7.J, it is 

i.n;n11 )ro·1 ,ri2. b, to the nrovisions of s.3(J (3) (b} which 

in tcr,<1s purnorts to Jrcvcmi: i'\n employer .'.'ron dirrn,issing a 

,,zorker involv0(l in tl1e circu:.,stances out of 11hich the crrievance 

arises. 'J:his conb?,n.:-llates a dismissal which has not already 
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tclken place. lim1ever, i·c r,1ay be that in the situation which 

exists, what hns occurred is not as such a dismissal and 

it is also µrudent to observe that the provisions of s.39 

contemplate crricvanccs which ci.re wioer than those contained 

in the term "uii;nis;;al". It 1,1ay well be that the provisions 

o.:: s .39 (3) (b) arc de(d.'1nec.1 not only to deal with persons who 

Arc, nerinherally involved in the dispute, hut Hith the person 

who is principally involvct1 because he had not ::i.t that time 

been dis1:1issec7 in a technical sense or because his crrievance 

may be sor1ethinq which EWplies to somethinr; other than dismissal. 

Secondly, '1r submits and submits I think with 

some strenqth, that s.39 (5) refers to a power of the 

l'.rbitration Court to reinstate and that that uould be quite 

inappropriate~ if a di s•·,issal h,1d not taken nlacc. lie submits 

fr~~ this, ~1at s.39 (J) (b) can have no annlication to a 

situation such as tll.:.t of tl,c nresent. nevertheless, the scope 

of the v1ord "reinstate1:1cmt" 2s um.,d in the section may need to be 

considered. It Plil'.{ be w1nro1oriate to coV<..!r a case where the 

contract had been i1.,properly and perhaps therefore never 

terrain a. tod . 

'l1 hir<'ll2", r••r iia.icrh relies on the peculiar wording 

of s. 39 ( J) a.rn1 i:1 ""JRrticul,7.r the premnble to that sub-section 

,,hich contain,, the follow inc, 1.1on1s: -

"For the rJurpose of ensurinc_:· that the vmrk of 2,n 

emDloycr ,3hall not be but shall at etll 

times ;Jroceed as i·'"' no (:rievcrnce aqaino;t hi::1 h2d 

ci.risen •...... , 
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It then cr0es on to ,1rovi<lc in sub-,,ara. (a) 

.,.or workers to continue in tl1eir emr:iloyuent ,,ithout 

in;x"di:1(J no:r.,":'.i1l Hark <11v.i in rrnb-para. (h) , to ;,revent the 

cr,,ployer fro:,, ta]· action to disr:1is;.:; uorl:er(, . 

1:r l!,.t<..U~or: suhrii tr; tlln t: these "]ub-s(,clior,s 1tms t both 

bo read to,re tlH';1~ o.nc, Lho t th,;, cover a nori,ia1 on-,;oinq 

situation. ;•:r. 's -'ff'}Ul•ien t is thzrt th,, sub-sr:oction should 

lJe interprotc;(I. in the lir;ht of the le as one 

,1hicl1 on1·1 j n .1 ,;itu:ltion , .. ,here tht, enp10~1er' s interests 

require protection. Ho Points out that in this case the 

enployer' s interest>, arc, not rroinc:r to be protecte<..i by 

continuir.-:r to :,~ ./'; c- 1L'hL~ is lz-1r 1.:el:1 a c;ucs tior, 

(Yr: f::i.ct u.11Li. or:c; t:_tl-d.cf- r Dt:1 nc,t in a PO[.;it.Lon t.o de terL!ine. 

In ,1nv event, althou··,:1 L:,e2 LuYrutt~fC: is so1,10.,1J:at Lli:r:'ficult to 

in respccl: o:" ni·1;· inc: ::hC' nreilnblo and m1b-scction (b), 

the suD-·sectior i:. in cl(,ar <1rH1 tC:}D'lS. 

I t1icrc:::on, coiKc to the conclusion tllc1t althOU(Jh it 

nmv he a very tenuous case, ~10re l, c• ., some possibility that the 

p1<7.intiff tl: be alile V) c,stablish ,;om<: ,;art of ricjht under 

t!lr~ cirovird.onE, o;: th," :~cction. r;vcn nssu:,lincr J101•1cvcr that the 

')lain ti f'f ' ✓ i'lo, a:)lc to cstalJlinh that there · .. 1;:,:; c1 serious 

c,ucstion to be, trj.cic1 , there still rer:1c:1ins the balance of 

conveni E,ncc . 

'.i.'hc J)laintiff lias filed an undertakinq ,"lS to damaqes. 

J'.r -llaiqh noints (Jt:t tlwt thm~o is no fnfonaation before the 

Court indica tinr: the ··•(~cm,s of the olainti f:'f to r<1ect any order 
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1.-1a,le a<Jainc; t hi:-1. I a1,: infon,ec1 an<] I undur:::tand thnt thi,, 

is not rhsputed, that the defendant is alreadv seriously out 

0£ pocket in respect of its ohlie;ations to a replacement worker 

amt is likely to be rnore soi:' there is any further delay. 

I:C this n.::1ttc,ir tnhc"s ,1 r1onths to reach a conclusion, then 

obviously the ,!ef:en(1c1.nt :is rroine; to be substantiallv out of 

pocket b~, the tir:ce the conclusion is arrived at, assuming 

it is ultirnaL:elv ;;uccesi0.ful. '.!.'hat obviousl:,r has to be a matter 

of ur9ency wL<cm tal.in'.: into i"lCCount any ,rnse,rninent of the 

balance of: conveniencd. 

'.i.'h<~ro is 

':'..'h0r0 if; ;,nother 1aatter ,.,hich hns qreater strength. 

authoritv to the effect that Hherc an appropriate 

reneciy is cla~;a(,es, it is inap1•ropriate to errant an interlocutory 

injunction. '1'he plainti.·f'f has not nt this stacre been reinstated 

hv ti1e Arbitrr1 tirm Court. ?\ssumin0 that he is employed by the 

first defenc1ant, then the terms of his er:mlov:nent rr:ust be 

consic'lcrecl as nornal tern's of emplo:y1aent subject of course to 

the provisions of anv a.\:larcl or Statute which n;c1y have 

apr,lica tion to thcr.,. I cannot sec any re<1.son why the defendant 

could not teruinate the, em,>loyment of the pL1.intiff on i;iroper 

notice. '.1.'hc uue~tion of whi"it is proper notice is a question 

of fact. It vt1st J;c consi,Jered in relation to the particular 

circumstanc<~s of the e1c,plov,;1ent and the particulm:: circumstances 

of the i:. •1r lic1.i.nh irnlicatc,1 i:h, t the award provides 

tl·,at the onlv not.ice which needs to be rrivcn is a comparatively 

short period of one ,!eel: <1nd that in this case in any event, 
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the defendant has pur11ortec1 to qive the 11laintiff a month's 

notice. 'l'he reason for refcrrincr to this aspect of the matter 

is that even had the en1oloyment of the plnintiff been 

terminatec1 irr,i)roperly, there is no reason uhy the defendant 

at present cannot ter!ninate it properly, so it is a somewhat 

pointless e:wrcise to reinstate h:Lr.1 unless that reinstatement 

becOl'.'.es relatively nerraanent and this is to include a term 

in the employment wiiich 11as not previously there. I should 

have thou<Jht that if the e;.1ploymcnt of the pli.1.intiff were 

improperly terr"inated or not terminated with proper notice, 

then it should not be too difficult to RSS<"SS the damaqes 

und approµria tc c1ar.1nqes and apart from the fact that the 

plaintiff has his snec.ia.L riqhts under the ;)rovisions of the 

Aqricultural ;.forkers' .\ct. 1977 which may in fact qive. him a 

grentcr ricrht than he would have been entitled to at common law. 

~here is no other factor to be taken into account other than 

tlw uucstion of re.instntcraent which would justify the issue 

of an injunction rat~er than satisfying the plaintiff's claim 

by ,·7a:'.l of an m1ar,l of uar~,:qcs . 

Tflr liudson s,,ys that reinstateiaent is important because 

if the plo.intiff is not :::-einst:1tecl, then so:,1Gone elsG will 

c:,-t,t the job Frncl. it 1t:ill be nuch r1orc difcicult to obtain any 

reinstatement under the provisions of s.3:), but this is an 

illusory coi:u:i.ent if it :i.s oncn to the c1efcnc1::mt to terminate 

the plaintiff's er:ir,loyncnt at ;:,resent on ::,royYer notice and 

as nr liai,rh points out, th,:; statu.tory nm1ers oJ' the Court of 



- 11 -

Arbitration m:c not 2ff'ectc,,l the errr,lo;,ment of some other 

person. 

In tlte ent:: ti,e rrn11cL:y ir; discrctionil.ry ilnd al thouqh 

l::l,e d:i.scn,ti01: :·,u:,l. '.·>e t'~:erc:i.r;ed on i1 judi cit,1 b0.sis, in r.1y 

opinion for n:zisow, ex;irc,ssec1, it is inn 1.,,.Jropriate that 

an injunction should issue in tld.s case. 

'l'lic ;irnlic:1 U.on :i.s tl1erefore rr~fur;c,( Onr1er normal 

circur.rntances cor;ts would be reserved at this sto.cye anfl dealt 

\1ith in the subst,intive n0s. In t]·,i s ci:lse, those 

:)roceedinqs c1i 11 be 1.k,1.l t ui th in another !:;diction. In 

11:, vi•:'!W, tl1c c nest ion nC- co'.; 1:s ,;honlll be, , :c";i.l t 1-1i th \/hen the 

riqi1t!:J of the• :·•:t:ct.i.c"; itnvc, \,,!e:n ":inally ('.f,Lc,r1d.r>c•(i \Jl1atever 

Court of :3· 1 ict:i.on ulb. 11.:ltely c'eb!Tl":in(·!S ther,,. I reserve 

lei"i.ve for ei t:hcr n:,rt" to 1 wkc a 1:,;,lication for costs nt that 

ti?"'''..(S .. 

\ '--'' --\ ' 
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