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In May 1981, the plaintiff comnany, of which 

Mr John Henry P~ale is director, entered into a tenancy 

agreement in of an eiqht and a half acre nroperty at 

Takanini situated in School Road. The tenancv provided a 

riqht to occupy the property for six months from 7 ~une 1981, 

with an option to purchase. The property was said to be in a 

run down aonclition. The house was in need of re<lecoration and 

the land had become very ovcrnrown. While a farmlet in nature, 

it was in fnct zoned 'industrial' under the Manukau City Council 

scheme and because of the zoninq, the rates on the property were 

in excess of $G,OOO ;)er annum. 'rite rates were so hinh that 
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effectively it \•ms uneconomic to farm the property but it was 

not possible to <levelon it for industrial purposes because of 

practical constraints. The services which would have been 

necessary for such a dcvclor,ment were not available and their 

availability was likely to be delayed. 

Mr Beale had some discussions with a Mr Gallaqher at the 

Manukau City Council. 11.lthouqh this is a matter of some 

dispute, it appears likely that he was informed the only way 

in which relief could be obtained in respect of the rates was 

for an application to be made under the nrovisions of the 

Valuation of Land l\ct 1951. These provisions allow a 

revaluation in certain circumstances which would have the 

effect of lowerin<1 the rates payable. In addition, the Council 

contemplated a differential ratincr scheme but there was no 

prospect of this cominq into force before April 1983. 

Mr Beale stated that as a result of preferences expressed 

by his wife, the decision was made that the pronerty should be 

acquired undc,r the option, but immediately sold, it being the 

intention of Mr and Mrs Beale to move to the Bay of Plenty 

district. Mr Beale did not at this staqe consult a Land Aqent; 

indeed he had some experience in land aqency himself and an 

advertisemcmt indicatinq the availability of the property for 

sale was placed in the New Zealand Herald for the morninq of 

26 October 1981. The wording of the advertisement is not 

without significance. It makes it clear that the property is 

zoned as 'industrial' and there is an indication that it woulc 

·be considered as a nossillle investment because of its future 

industrial potential. 
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As a result of the advertisement, neqotiations commenced 

between Mr f3eale and a Mr Dellabarca, the defendant in these 

proceedinqs. 

On 23 October 1981, the plaintiff comnany and the 

defendant siqned an aqreement for sale and purchase in respect 

of the land, the price beinq $160,000. The aqreement provided 

for a payment of a deposit of $1,000 which was set out on a 

form available to the Real Estate Institute of New Zealand. 

Apart from the printed qeneral conditions of sale, it was 

unconditional. '.rhe aqreement was typed by the defendant's 

wife and neither party s~~itted it to their respective leqal 

advisors before siqnature. If they had done so, these 

proceedinqs would prohabl:1 have been unnecessary, and a qreat 

deal of time and money saved. 

The plaintiff contends that tl1e aoreement for sale and 

purchase is a valid and bindinq docume~t. The defendant 

contends that it was ect to a ore condition which was never 

complied with nml accordinrrly it never nttained anv leqal 

validity, nor was it liindinq on the parties. The plaintiff has 

always maintained the validity of the aqreement. The defendant 

declined to complete in accordance with its terms. Eventually 

the plaintiff i;olcl to another purchaser. 

The pl;,j ntiff claims damanes in respect of the transaction. 

The defendant denies the liability to meet these. 

A considerable nmount of evidence wns called, and as 

Mr Hubble pointed out, on behalf of the defendant, there are 

some considerations which favour the plaintiff's view of 

the transaction ancl others which tend to favour that taken by 
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the defem1ant. '!'he conclusion depends uno n 

of all the snrroun,1inq circumstances. 

a consideration 

The plaintiff says that the aqreement is, on the face 

of it, valid and unconditional. It contains no reference to 

any pre condition and the terms of the aqreement at least 

suqqest that it is intended to he comnlete hecause on the front 

paqe the fol. words appear: 

"It ii; nqn;ed that the vendor sells aw'! the rmrchaser 
purchnscs the ahove-descril1cd nroperty and the chattels 
included in the sale on the terms set out above on the 
general conditions attached and any snecial conditions 
hereinafter appearing." 

The evidence estRblishes that it WRS important to the 

vendor that the aqreement should be unconditional. The 

defendant said in evidence: 

"Ile also made the point any offer he was qoinq to 
get had to be totally unconditional." 

The underlininq is mine. The defendant further said that on 

a subsequent occasion, after there had been some alleqed 

discussions as to price, Mr Reale said: 

"At that he would only consider unconditional 
offer ... " 

Under those circumstances, in the face of an unconditional 

aqreement and one wl1ere the evidence of the defendant confirms 

that it was important to the plaintiff that the aqreement should 

be totally unconditional, there was a heavy onus on the defendan 

to establish his contention that contractual relationships 

between the parties were ent denendant upon the satisfactirn 

of an unexpressed pre condition. 

The defendant, l~wever, contends that there was such a 

pre condition and that it related to the rates levied on the 
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property. There is no doubt that the very hiqh rates levied 

by the local authority would have been a siqnificant 

consideration to persons concerned with the property. Before 

any question of sale to the defendant arose, Mr Deale had 

himself made enquiries from the local authority as to the 

possibility of alleviatin,r the burden of rates. 

'l'he evidence of both Mr Beale and Mr nellabarca indicates 

the question of rates was discussed on the occasi0n of their 

first meeting and the evidence establishes that ttr Reale 

informed Mr Dcllabarca that the rates were in the vicinity of 

$6,000 at this meetinq. 

Mr Dellalmrca confirms that such a statement was made. 

Both Mr Dellabarca and Mr neale had c~xper.i.ence in relation to 

land sales and the i1dvertisement made R clear reference to the 

land beinrr zoned 'industrial'. I should have been surnr.i.sed if 

the question of rates had not been raised. 

It is ~lso siqnificant that Mr Dellabarca stRtes that he 

was informed at the first meetinq that Mr Beale had been in 

touch with the Council ,md claims that Mr neale indicated the 

Council had confirmed that if the property was beinq used as 

a farmlet, it could be zoned as rural and that some reference 

had been made to it heinq zoned rural in April 19B3. Mr Beale 

is also said to have stnted that he should hnve made some 

application earlier, that he had missed the last period when 

he could have made to the Council. 

Mr Dellabarca had with him a m,rnilla folder in which he 

made a reference to a " departure". These are not 

the only references in the evidence to town planninq terms. 

Dellabarca (i of occasions to zoninq. 



G. 

Mrs Dellabarca stated she knew the nronerty ,,as zoned 

industrial but 111adc a reference, to a condition of huyinq it 

that it "be chancred hack to rural for ratincr nurposes". 

She claimed to have been present durinq a telephone call when 

Mr Beale is sai<l to have made a representation to the effect 

that the Council had approved a re-zonincr back to rural. 

Mr Dellabarca also refen; to a letter which he snys Hr Beale 

claimed to have received from the local nuthority hut does not 

refer to this letter in connection with the First meetinq with 

Mr Beale. He does say that in a subserruent telephone 

conversation, Mr neale advised him he had a letter of 

confirmation as to rntinq. The words used Mr Dellabarca are 

as follows: 

He said "I lwve a letter of confirmation on that. As 
lonq as far is used as a rural property it will be 
rated as that and in April 19B3 you can armly for a 
specified departure". 

Mr Dellabarca's contention as to a nre condition depends 

on these matters. 

It is first appronriate to deal with the contentions 

as to zoninq. The amended Statement of Defence indicates that 

the contention of the defenclant is based on an alleqed 

representation liy nr Beale that the Manukau City Council 

"was preparc,cl to charqe ratcis on a rural and not industrial 

zoninq". 'J'his does not in terms alleqe that the zoninq had or 

would be channed and Mr Dellabarca"s own evidence referred to 

above is confirmation that what he \ras told was that he could 

for a departure. 
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In his closinq submissions, Mr llubhle for the defendant 

suqqested that tl1e use of the term 'snecified denarture' was 

a loose use of terminology. I consider that the use of 

town planninq terms durinq tl1e evidence involved a loose use 

of terminoloqy, and I conclude on the evidence that there 

was no reprcisen ta tion that could have been construed as an 

indication that a zonincr change had been made or sought. 

Mr Dellabarca claims that Mr neale stated that he had a 

letter availa!Jle to the effect that the local authority had 

stated as lonq as the farm was used as a rural property, it 

would be rated as that. Mrs Dellabarca also refers to 

reference beinq made to a letter, and Mrs Christians, an 

employee of Mr Dellabarca, said both Mr Dellabarca and 

Mr Flea le mal:ci reference to a letter. 

Clear enoucrh, there was no letter, but the significance 

of the letb!r, apart from issues of credibility, is not its 

existence as tmch, but its sunport for a 

rc:presentation as to rates. "rhe nature of such a 

representation is referred to in the evidence in very vaque 

terms. 'l'he whole issue stems from the tclenhone conversation 

alleged Mr Della.barca to have occurred and the statement 

alleged to have been made Mr neale that "l\s long as the farm 

is used as a rural pronertv it would lie rated as that and in 

April 1983 you can apply for a specified departure''. This 

needs to be considered in context. 

Mr Beale qave evidence that he had discussed the auestion 

6f ratinq with an Officer of the Citv of Manukau some time 
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before the nerrotiations. This is, to some extent, confirmed 

by a letter written on behalf of the City Treasurer and dated 

23 December 1901, wl1ich confirms that Mr nealc had had a 

telephone conversation with a Mr 

in October. 'l'he position 

, the senior Rates Clerk 

the City Council was 

clearly that it had no power to make any reduction in rates, 

but that an ication could he made to the Valuer General 

under the provisions of the Valuation of Land Act for a 

revaluation for ratinrr rmrposes. In fact, in March 1982, at 

tl1e reguest of Mr neale's solicitors, a revaluation was made 

and special values assessed under Section 25 of the Valuation of 

Land Act whicl1 effectivelv reduced the rates nayable in respect 

of the land by near 50%. 1~e power to make such snecial 

valuations is based on tho use to Hhich the land is put so 

that it is clear that t:he reduction occurred bccnuse the land 

was used for rural ~urposes, not industrial as zoned. 

Mr Beale claims that this is what he told lir Dellabarca. 

Mr Dellabarca's own evidence, to some extent, confirms this. 

Further reference to some chanqe occurrinq in April 1983 

is also in conformity 11ith the Council's subsccruent advice 

that a differential rutin<! system was heinq considered to be 

brourrht into effect on that date. Mr Dellabarca says that 

Mr Beale made sucl1 a reference durin<! their first conversation. 

'l'his would confirm Mr Beale's evidence, ano also confirm that 

he had some discussion with t-.he Council to this erfect before 

the neqotintio1rn comm<~nced. Nowhere was any riaure mentioned as 

to the a.mount of reduct.ion of rates. There is no claim that the1 

was any as to the amount which would ultimately 
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be achieved. The claim is that there was a representation 

that if the land was used for rural nurnoses, ratinn based on 

tlw use could be achieved. 

I have no doubt that there uere discussions between 

Mr Beale and Mr nellabarca rcqardinq ratinq. On the evidence of 

Mr Dellallarca, this referred to some future chanqe, not one 

which had already taken place. It is not alleqed there was 

any representation as to amount and I hold that it went no 

further than an indication that a chancre in ratinq related to 

use could be achieved if the appronriate procedures were 

followed. Huch a representation was in terms correct and 

was ultimately achieved when the revaluation was carried out. 

I cannot find, then, that there was a misrepresentation, 

nor that there was a nre condition, that a channe in the basis 

of ratinq had a 

'rhat leaves on 

occurred. 

the of the letter as such. 

Mr Dellabarca sayfc; tlv1t the contract was conditional on the 

nroduction of the letter relatinn to rat.inn. Jlis evidence ,- ' ' 

that there was reference to a letter is confirmed by 

Mrs Dellabarca and Mrs Christian. Mr Beale denies that 

there was every any reference to a letter. 

As I have incl-icatecl, the onus on Mr Dellabarca, 

in the face of an unconditional agreement rna<le in a situation 

where there was an expressed emnhasis on that aqreement beinq 

w1conditional, is Where the sionificance is not in the 

existence of the letter itself hut its contents and where, as 

I have al fauna I Zl for which the 

letter could be no more ~1an evid8nce has been met, I could not 
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conclude that evidence of a failure to produce such a 

letter was :;ufficient to contravert the exr,ress written 

document. 

Tl1ere is, however, other evidence which leads to the 

same conclusion. 

Mr Dellabarca opened independant neqotiations with the 

solicitors actinq for the mortqaqees from whom Mr Reale had 

obtained an option. Ile ,,ays that those nerrotiations were 

facetious and amounted to no more than an enrwirv as to title. 

The evidence of thE! solicitor concerned, however, is clear 

that fiqures for purchase were at least discussed and there is 

evidence thi1 t Mr nel labarca belif,ved he had obtained an option 

subsequent to that of the nlainti ff. 'l'he sirrni ficance of 

these ncqotii1tions is tlwt tl1e:::-e is no indication whatever 

that Mr Dellabarci1 raised i1ny condition relatinq to rates, or 

indeed mentioned them, or referrecl to any understandinq that 

the City Council had a<1rced to some ratin<1 chancre. If a 

ratin<1 chanqc hi1c1 assumed the importance which Mr Del:labarca 

now says it had, t:hen it is inconceivable that he should not 

have made at least some enquiry from the solicitor for the 

mortgaqecs or i,ome kind of condition. !le did not do so. 

There was a tclGphone conversation between Mr neale and 

Mr Dellabarca which took nlc1.ce towm~c1s the end of November; 

r1r Ilea le says on 26 November. Mr: Delli1barcc1. does not refer 

to the date but cc,rtainl,r from his '"vidence it occurred 

before 4 DecrnnlH' . ·11 that he was informed by 

Mr De Llabarcn U1c1 t: tlr ne 1 laharca conld hi1ve some c1i fficul ty in 

sett.liner becaut d,e Ensori Motor Inn hac1 collapsed 
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and he said he would assist on sellinq on the property and 

requested Mr llei1le to acrree to it sohl in the name of 

Kiplinq Chamben,. Mr neale refused to do this nnd it seems 

clear that there ,,,as a h,"ated discussion on the telephone. 

Mr Beale says that rates were not mentioned. Mr Dellabarca 

said that the question of rates asirnmec1 naramount imnortance. 

Mr Dellabarca c1enier1 thRt he hac1 saic1 anythinn to Mr Beale 

about anv 
.1 

ilmn with the 11ale of the F:nsom Motor Inn. Ile 

stated in evidence that althouqh a nronosec1 sale of the 

Epsom Motor Inn did fall throuqh, that did not occur until 

"ne;:u~er the ,irnl nf December than thr.: beoinninq". However, 

Mr Dcillabarc,1 ':; Holici tor, tlr l·Jilson, state(1 that the contract 

concerned wa13 conditional until 20 November and Mr Wilson's notE 

which were produced, contained a note dated 27 November 1981 

in the followinq terms: 

"I ranq Hay Dellabarca about the nurchast~ of the 
propc,rt~, at 'l'akanini School Road. !le said he would 
not be siqninq the contract and nrobably would advise 
the vc:n(lors that as the sale of the Motel has fallen 
throuqh, he would not he proceedinq with the nurchase. 
lle will leave the matter until Monday, 30 November and 
then disctws it further. He considers thnt 
Arthur Vounn who acts for Mercantile Develonment, the 
present reriisterr.:d f)roprietor, may wish to make some 
sort of deal so thRt they qo ahead with the purchase". 

This appear:, to me to be an extremed y sicrnificant note. There 

is no mention in it of the contract failino to nroceed because 

of a pre condi t:i.on as to rat es not havinq been met. 'T'here is a 

clear indication that it: is still Mr Dellabarci1's intention to 

proceed with purchase, ly a direct deal with the 

rnortqaqee vendors, even althour~ that time he claims to have 

been aware o the rate ition. nelli1barca stated in 

evidence thal: t:0 the t·ianukau Council and ha 

been informed that the could not be re-zoned. 
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Fol lowincr this , lw had the ancrry tel0nhone call of 

which Mr Bealfi speaks and which r1r Dellabarca confirms 

was anrrry bec.:wse Hr nellabarca states he taxed Mr Beale 

with havinq misled him over the ratincr crnestion. Mr Beale 

says that telephone conversation took place on 3 December 1981 

after he had settled the purchase of the nrooerty which was due 

to take place on 2 necember 19Bl. 'T'his date was not 

seriously contested. 

'rhe evidence:, therefore, establishes that at the time 

Mr Dellabarca spoke to Mr Beale, he was aware that the sale of 

the Motel had fallen throuqh and he must have mentioned this 

to Mr Beale because there Ivas otherwise no wav Mr Beale could 

have been aware of it. 

On 8 December, Mr l·Jilson, Mr Dellabarca 's solicitor, 

wrote to Mr Dellaharcn. 'I'he terms of the letter have 

considerable sicrnificance. 

"re: KI PL INC Clll\MHERS I, U1I'11 ED 

I ranrr Mr G. ::',chneideman of Schneideman Short & Co., 
solicitors in connection with th<::, settlement of the 

at Takanini. I advised him that the contract 
on the i;Rle of vour rnotc,1 was not r,roceecli.ncr and 
accorcl vou were lookinq to quit the nroperty at 
'l'akanini. 

!le, i1dvised th,7t Mr Beale would be olacincr the 
nroperty on the r:iar}:et anc1 lookinq to 
you for anv r,llortfall. l\ letter subsr:!qrn,ntlv 
arrived, a cony of which is enclosed for uonr 
information. 

Please me' nonted as to the nrocrress of 
quittinrr tlw Tahrnini 

'1
1here is no reference in this let.ter to anv nre condition 

based on rates, llut th0:;re is a reference to the sale of the 

Motel not ino. 
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On G tlovembt~r 19Hl r1r Schneic1cman, the solicitor 

actinrr for the iff, wrote to Mr nelabarca's solicitors 

enclosinq a settlement statement an<i askinrr for information 

in connection with any ication that may have been 

necessary in resr,ect of the Land Settlement Promotion Act. 

This letter was not rcnlied to. 

On 26 November, r1r Schneic1eman wrote aaain, requcstinrr a 

transfer and notices of snle. This letter was not replied 

to either. 

On 4 nccemhnr, Mr Sclmeic1eman ,1rote nrrnin to Mr Delnbarca 

solicitors. Tile letter is in the followincr term:;: 

"Your client has apparentlv contacted ours toclau and 
advisnd that he cannot complete his unconditional 
nurchase on the due date, namely the 18th clay of 
Dccemhc?r 19 8] . 

We now rrive notice that we are ready to settle on the 
settlement date and failinn completion by vour client 
on the 18th dav of December 19 1, our client will 
exercise the apnroprinte remedies." 

This letter was not ic~d to. 

On B December, lie wrote arrain, requestinrr that the deposit 

be handed over. This was not replied to. 

On 21 nece~ier 1981, the plaintiff's solicitors wrote to 

the dc,fendant 's solicitors, enclosinrr a settlement notice. This 

final drew a response. 'l'his is in the followincr terms: 

"Prior to the contri1ct heinrr entered into hebvRen the 
abovenam(id pi1rties, Hr lJ. Bcealc a clirector of vour 
client comnan~, i1dvised our client that the Manukau 

aqreed to a chancre in the ratina for 
the nropc~rty beinrr rnrchased in Taki1nini. This was a 
rrross misn"prescntation or the true position. 

Our client is now considerinrr his lerral rcmedv and we 
shall take the rr1al:tcr un ,v-i th vou in the New Year." 

It will be noted that this is the first reference to the 

situatic,n. 

Mr DeJ.labarca claimed in evidence that he had not 

informed Mr Beale that he could not proceecl because of the 
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collapse of the rlot<~l sale. In view qf the evidence, I 

cannot accept this. Ile further qave evidence, and this was 

confirmed hi1, solicitor, thnt he was not financially 

embarrassecl liy the collapse of the Motel deal and could have 

procc,eded on a hridqinq finance basis. In sunport of this 

contcmtion, he callec1 c,vidence from a finance company ·with. 

which he had had dealinqs over the vears. This evidence 

supportc,d tllnt the cormany would have be<'m prenared to look 

favourably at· anv nronosition nut un by nr Dellabarca but no 

such proposition was ever nut up anc1 the evidence was to the 

effect that there could have been no certainty that the 

application would have, resulted in the necessary finance 

beinq made avail~1le. 

Mr Wilson, Mr Dellaharca's solicitor, stated that his 

firm was in a position to make available substantial Trust 

funds and would have been to do so bv way of bridqinq 

finance but aqain he ,·1as not asked to make this finance 

available and hac1 to concede that since the fun,1s concerned 

were Trust funrls, it ,m11lcl have been possibl(~ onlv to advance 

to the extent that a valuation iustified. 

I accept that Mr flellaharca could nrobablv have finance<l 

the nurchase if he harl ,1islte<1 to clo so, but in the circurnstancE 

this is not sufficient to contravert the other evidence which 

clearly leads to the conclusion that Mr Reale was informed by 

Mr Dellabarca that he was not proceedinrr because the Motel salE 

had fallen throurrh. 'Phis is quite inconsistent with his 

contention as to a pre-condition. 
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'J'herc is a further matter of ni0nificance. nn 

4 December 19fll f1r Pellaharca instructed a land Rrrency known 

as Bel terns to cnclcavour to sell the Taknnini nroperty. 

Mr Dellabarca says thnt he did thj f; because he had had a 

further mccti.nn with Mr Beale, that: Mr neale had, at this 

mectincr, statccl that he ;,vas in a des,)cratc nosi.tion, that he 

was committe<1 to move an(1 that his anc1 his wife's heal th 

were so bad that he could not (~ffect face un to the 

situation which ,10uld occur if the sale clid not proceed. 

Mr Dcllabarca sa~'S that in orc1er to assist nr Beale, he 

aqreed to crndeavour to on··sell the nroperty effectively on 

bchal f of l1r nei1lc. He further savs that this was desirable 

because Mr ne;1lc was out of the clistricl Rnd not available to 

deal with annnts. 

In fact, tho arrcnt at neltons ncal ~state was a 

Mr Brian Nilson r.rzrnt, who crnvc cviclcrncP.. J'e statec1 that 

Mr Dellabarca informed him thnt he, !tr nellabarca, had a 

property in 'l'akanini Road which he wished to sell. !le 

completed tLe form which his firm norr1ally rerruired and it is 

particularly sirrnificant that this is made out as showinq 

flr nelabara as the vendor, qivinn Mr flellabarca's address, and 

what is more si.rrnificant, showinrr Mr Dc'!llabc1.rca's solicitors. 

Nhile it seenrn unl that Mr Dellaharca would have taken 

this action on behalf of ~1r Beale, bear.i.nq in mind the anrrry 

conversation to which both have testified, I cannot accept 

that if Mr De1lall.:irca were 

Mr Beale that !le would not 

cm on behalf of 

have not informed the aqent 

that he was actincr on behalf of Mr Pe.:Jle, but should have shown 
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his own solicitors as trw solicitors concerned. It is also 

siqnificant that the price for which the pronertv was to 

be offered wa~ $]78,000. 

Evidence was also niven hy another anent who had dealt 

directly with Mr Dcllaharca and who ,·ms not aware of 

Mr Beale's involvement. 

Hr llubble pointed out that while there were consideration 

which favoured the interpretation placE~d on the situation by 

Mr Beale, there were other considerations which favoured the 

interpretation put forward Mr Dellaharca and that there were 

more of these and tl1at thev were more convincinn. I anree that 

there are some factors wl1ich dn point cowards the internretatio 

placed on the matter r1r ncllabarca.. Jt is true, for 

example, that Mr ncd.labarca 's concern with rates was borne 

out by his solicitor and his actions are, to some extent, 

explicable in the licrht of his clain that he never reqarded the 

aqreement as bindinn at all. 

I do not: consider, however, that any of the -factors 

referred to outweiqh those which I have discussed above and 

which I reqard as decisive. Mr nellabarca siqned an 

aqn"ement which is unconditional in form and in circumstances 

where he accents it was important to the vendor that it should 

be unconditional. He does not seem to have taken any formal 

stops in respect of his contention that the aqreement was 

conditional until late in nec<~mber. !le did in-form the vendor 

that he ·was not proceedinn because the sale of his Motel had 

fall on throunh and this is confirrriec1 by his solicitor's notes. 

Ile placed the nropc,rty on the market in circumstances which 
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point stron0ly to his Jw.vincr done it on hir, own initiative 

and for his own benefit and he dic1 so in the face of: formal 

advice hy the in tiff's solicitors tlrnt he was beincr held 

liable for anv loss occasioned the allecred default. 

I find that the aqreoment concerned is valid and bindinq 

c1nd that the! (lefondc1nt is in broach of his ohliqations under i' 

'l'ho pL:d.ntiff s0.cks damac;r,s in r0.snect of that breach an< 

has set out l1is claim for clamnrr<~s undc,r sevc"n scnarate heads. 

ll<~ claims interest unclor the nrovii,ions of the ,Tudicature Act 

on such surn ,in IH' muv be found to he entitled to. 

'l'he property ,-,as ev,';ntuu llv resolcl at the same price. The 

darnaqes, therefore, c1o not inclncle anv sum for reduced sale 

'J'he first llead of claim is in resncct of Real Estate 

commission on re-!lil.l(, of the propcrtv, Mr nc,ale havincr 

eventually i:;n 1<1 it in order to mi tiqa te his clamacres. The 

commission cnnc,ffnnd amounts to $4,375 anc"l is claimed bv 

Bel tons Heal J:state Lirni ted, the firm which effectively 

necrotiatcd the Gale. •rhe acrent for that firm who crRve 

evidence statc•c1 t:hRt t.he firm claimed ni'lvment of commission, 

al thoucrh it ll,w not vet lic,en , Rncl clcniec'l that there was 

any arrancretn(!llt whereby !lr neale, who had had some connection 

with real entatc acr(:ncy, was entitled to sone reduced rate of 

commission. lfe did, however, state that in view of the fact 

that no sicrned au t:hori ty had been oht.Rine,1 from Mr neale, it 

had to be rcqan1oc1 aA doubtf'nl whether the acrency could 

enforce its claim acrainst the ff bcca m;c-, of the 

provisions of tho Real Estate l,crents Act. There is authority tc 

the effect an unenforceable claim can be the nubicct of a 
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damaqes claim where non-;1ayment would result in sorw decrree 

of embarrassment to the person who could otherwise claim some 

technical defence. ,3ee McGreqor on Dama0es, 14th Edition 

para 239, and the cases there cited. 

Some cimphanis was nlaced on the fact that Mr neale 

had been involved in Real I~sta te arrencv. nnder these 

circumstances, T have no doubt that he should honour his 

obligations and under the circumstances I find that this 

amount is properly claimable aaainst the defendant. 

'l'he second head of claim is an apnortionment of rates 

amountinq in total to $2,3fJG.41. I find that this sum is 

recoverable. 

1'he third head of clain1 is for ac1vcfftisement costs on 

re·-sale. 'l'hut amount is $200 ancl is claimn.hle. 

'l'he fourth head is the sum of $3GO for the cleaninq of 

the property with a ,n,,chan.ical slasher. •rhe <:)vidence establisl 

that this ,•ias necessary in order to make the l')ronerty more 

attractive on sale and I find it is nronerly recoverable from 

the defenda.nt. 

The fifth head of claim is scale lecra.l costs on re··sale. 

These amount to '.~438 and are recovera.hle. 

'l'he sixth head is i1 claim for travellincr exnenses, accomr 

odation and expenses amountina to $2,679. Mr neale 

claims that in order to keen the nroperty saleahle, it was 

necessary for him to travfil considerable clista.nces almost 

.every weekend in order to work on the a.nd keep it 

reasonably attraccive sale. 'The expenses concerned are 
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motel expenses, mileane expenses and sundries related to 

these visi ti,. t1r Hubble surrqested that the firrure was 

qrossly exanncrated. I do not believe tl1at it wa.s reasonable 

to travel every weekend to the nronertv and in the circumstance 

it would have been, I hel ieve, considerably chear1er to have 

paid someboclv loc,'11 to carrv out anv necessary work. I believe 

that the actual number of visits Mr neale should have made 

should have been very suhst;:mtjally less. l\rrivinq at a 

fiqure is difficult becau,;e I have not been informed what it 

miqht have coi;t to nrovid(, local labour to keen an eye on the 

property and to knen it in reasonable order. I think the sumo: 

~,500 would be reasonable and I consicler this sum nronerly 

recoverable aqainst the defendant. 

The last i tern claimed is interest from the c1ate of 

default under !:l,1::, aqreement to the date of sale. This has been 

calculated at 16% and amounts to $12,273. The agreement 

provides tlrnt the inten,)s t rate on default is to he 16 . This . 
clear.Ly is the arrrecment of the and in my view it is 

properly recovcru'1le anain!,t the c'lef(mclant. I find accordingly 

'rhere ii:; stronrr to the effect that where a 

plaintiff recovers anainst ct defendant he is entitled to interes 

on the amount:; in resnect of which he hcts been out of pocket, 

unless there ilre nni tc excer,tional circumi,tances. However, 

the has claimed, anc1 in my view is enti tle(1 to 

recover, interes I: unc1cr the aqre(omr:mt. 'f'o awnrd in teer est as 

well under the ions of the ~udicature ~ct would he 

doublinq up and I consider it would lie, quite inapproi,riate for 
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any additional order for pavment of internst to 

be made. 

'l"here Hill therefore he judqmcnt for the plaintiff 

in the sum of $20,532.41. TI1e plaintiff is entitled to 

costs as per scale, uith disbursements to be fixed hy the 

Reqistrar. 

~~~CJ\4_i 


