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JUDGI'{ENT OF EICHELBAUM J

This is  a  case stated pursuant  to  s  92

of  the Estate and Death Dut ies Act  1968.  The objectors

are the executors of  the la te S R Nolan.  Pr ior  to  h is

death the deceased had accepted a quotation for the paint-

ing of  h is  house in  the sum of  $3105'  The Commiss ioner

agrees that at the date of death there was a binding

contract. However, at that t ime w6rk had not commenced.

I t  was carr ied out  a f ter  the deceased's  death.  I t  is  not

suggested that there was any obligation on the part of the

deceased or his estate to make Payment unti l  the work had

been performed. The question is whether for purposes of
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computat ion of  estate duty ,  the estate is  ent i t led to

allowance for the contract sum.

So far  as is  re levant  the scheme of

t t re  leg is la t ion can be s tated br ie f ly .  Estate duty  is

payable on the " f ina l  ba lance"  of  the dut iab le estate.

Broadly speaking the latter comprises al l  property of

the deceased valued as at  h is  date of  death.  The f ina l

balance is  the to ta l  va lue of  the dut iab le estate less

cer ta in  a l lowances,  inc lud ing "a l lowable debts" .

The term "debt"  is  not  def ined exhaust-

ively but in s 2 is stated to include any pecuniary

l iabi l i ty, charge or encumbrance. As to "al lowable

debts" ,  s  17 prov ides as fo l lows :

"  17.  A l lowable debts ( I )  Subject

to this section, al lowable debts

shal l  compr ise debts,  whether  in-

curred or payable in New Zealand

or elsewhere, owing by the deceased

at  h is  death.

(2') Al lowable debts shall  not include -

(a) Any debt incurred by the deceased

otherrr ise than for fulI  consider-

at ion in  money or  moneyrs wor th

wholly for his own use and

bene f i t :

Provlded that a debt shall

be deemed to be incurred for

fuII consl-deration in moneY

or moneyrs worth to the extent

that the incurring of the debt

o
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created a gift  and the property

compr ised in  the g i f t  is  inc luded

in the dut iab le estate of  the de-

ceased:

(b) Any debt in respect of which

there is  a  r ight  o f  re imburse-

ment except to the extent to

which reimbursement cannot be

obta ined:

(c)  Any cont ingent  debt ,  un less at

any t ime wi th in  8 years af ter

the death of the deceased the

debt becomes actuallY paYable:

(d) Any debt the amount of which is,

in the opinion of the Commissioner,

incapable of  est imat ion,  un less

at any t ime within 8 Years after

the death of the deceased the

debt  becomes,  in  the oPin ion of

the Cornmissioner, caPable of

€st imat ion:

(e) Any debt in resPect of a farm

forestry agreernent or forestry

encouragement agreement under

the Forestry Encouragement Act

L962 where the value of the

land to which it  relates is

determined under section 2L

of thls Act:

(f) I f  any duty ceasing to be payable

pureuant to paragraph (c) of

subsectLon (1)  o f  sect ion 42

of  th is  Act :



deceased the

the  op in ion  o f

capable of

t of a farm
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( g ) Any debt  more than once,  whether

or  not  i t  is  charged upon d i f fer -

ent  por t ions of  the dut iab le

estate:

Any expenses of  the admin is t rat ion

of  the estate of  the deceased or

commiss ion or  o ther  remunerat ion

payable to  an admin is t rator .  "

I  need not  set  out  the balance of  the sect ion.

Under  ss.  (4)  cer ta in  l iab i l i t ies,  o f  a  k ind not  owing at

the date of death' are deemed to be sor for example tax

on income derived up to the date of death, and funeral

expenses. The f irst issue is whether the sum in question

can be described as an al lowable debt within the meaning

o f  s  17 ( I ) .

Webb v Stenton 1883 1 l  QBD 5I8 was a

garnishee case. The judgrment debtor was entLtled to

the income for l i fe arising from a fund vested in trustees'

payable half-yearly. At the t ime of the Judgrment creditorsl

application the trustees, having made the last half yearly

palmentr held no further Proceeds of the trust property. In

holding that Ln terms of the Court rule there was no debt

"owing or accruing", Lindley IJ said :

"  ,  .  .  (A)  debt  legal  .or

equitable can be attached

whether lt be a debt owing

or  accru ingt  but  i t  must

be a debt ,  and a debt  is  a

eum of money which is now

payable or wll l  become PaY-

( h )

o
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able in  the fu ture by reason

of  a present  ob l igat ion,  debi tum

in present i ,  so lvendum in fu turo.

An accru ing debt ,  therefore,  is

a debt  not  yet  actual ly  payable,

but a debt which is represented

by an ex is t ing obl igat ion.  n

(p  527 )

Sin i lar1y Fry LI  sa id :

"  .  .  . (T )he  word  ' indebted

describes the condition of

a person when there l-s a present

debt, whether it be payable in

presenti or in futuro, and I

thtnk that the words nall debts

owing or accruing" mean the

same thing. They describe all

debita in presenti '  whether

solvenda tn futuror o! solvenda

Ln present l .  The mater la l  ques-

tion which has been argued before

us ls th is:  does the meaning go

further, and does it include debts

whlch may hereafter arige? If

ttrey may hereaf ter arise, it is

poselble also they may not here-

after arise, and lt would require

expliclt words to lnclude such
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future poss ib le  debts.  "

(p  52s)

In Perrott and anor v Newton Kingr Ltd
1933 NZLR l I31 CA the quest ion was the ef fect  o f  bank-
ruptcy of  the pr inc ipa l  upon the defendant ,s  l iab i l i ty

as guarantor. One issue related to the meaning of the
word "owing"  in  re la t ion to  the guarantorrs  l iab i l i ty .

Kennedy J, in whose judgment Myers CJ concurred, said :

The word 'owing '  appl ied

to money expresses, in such

a context, the notion of

money which a person is

under an obligation to pay

either at once or at some

future time - mon€f which

someone has a right to have

paid.  f t  connotes undis-

charged obligation. n

(pp  1159  60 )

- a passage which was

the then equivalent of

ation in NZ fnsurance

adopted by Hay J in relation to

the legisl.at ion now under consider-

Co Ltd v Commissioner of Stamp Dutles.

195{  NZLR 239 ,  253 .

Applying the approach disclosed by these
statements to the language of  s IZ(I) ,  in ny opinion l t
ls not possible to fit the present circumstances within
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the meaning of  the sect ion.  The word "debt" ,  re in forced

as it  is by the phrase "owing by the deceased at his

death" ,  requi res an obl igat ion subsis t ing at  that  date.

It  rnay be solvendum in futuro but there must be a pres-

ent  ob l igat ion.  The deceasedrs potent ia l  l iab i l i ty ,

which wil l  r ipen into a debt upon the completion of the

painting work by the contractor in accordance with the

terms of the contract, cannot be so regarded.

'  Nor ,  in  v iew of  author i ty ,  is  the extended

definit ion, which brings in the concept of "pecuniary

I iab i l i ty" ,  o f  ass is tance to  the objectors.  In  Re Marshal l

(deceased), CorunLssioner of rnland Revenue v Public Trustee

1965 NZLR 851 the deceased had so ld shares to  a t rust r  the

purchase money being secured by nortgage. He was entit led

to interest upon demand, and slni larly to a remuneration

as trustee if  demanded by a specif ied date in each year.

The Conunissioner contended that atrms Ln respect of which

the deceased had not made demand were assessable for gift

duty .  The issue was whether  the deceased's  fa i lure to

exerc ise h is  r ights  amounted to  a re lease,  d ischarge sur-

render or abandonment of a debt, within the meaning of

ttre legislat ion. Although the case arose under the pre-

decessor  of  the present  Act ,  the same def ln i t ion of  "debt"

stas in issue. The Court of Appeal decided that the pro-

visions in the mortgage and deed of trust did not create

any debt owing to the deceased unti l  demand was made. Re-

ferr ing to  the def in i t ion,  Nor th P sa id :

" In my oplnlon short of a

demand belng made no pecun-

lary l iabt l i ty  existed. I

cannot agree that these words

include a cont ingent l iabi l i tY.

( n  R 5 5 )
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McGregor J 3

ttcCarthy J said :

In my view, when an Act

speaks of  a  pecuniary l ia-

b i l i t y ,  i t  means ,  i n  t he

absence of  words express ly

extending that  l iab i l i ty  to

a  con t i ngen t  one ,  an  ex i s t i ng

Iega l  l i ab i l i t y ,  t hough ,  o f

course,  the operat ion of  that

l iab i l i ty  may be postponed.

I t  wou1d,  f  th ink,  be wrong,

unless a contrary interpre-

ta t ion was c lear ly  requi red,

to hold that the section in-

c ludes a l iab i l i ty  which might

never arise and which at the

moment has no current legal

fo rce .  '

(p 8se )

Finally, I  quote from the judgment of

In consider lng the f i rst

submission of the Cornmissioner

I take the view that, unti l

the requisite demand for inter-

est or remuneratl-on had been

nade by the deceaeed, the

o
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re la t ionship of  debtor  and

credi tor  d id  not  ex is t .  The

Act  def ines a debt  as inc lud ing

any pecuniarY l iab i l i ty ,  but

there can be no PecuniarY l ia-

b i l i ty  in  resPect  o f  such

interest  or  remunerat ion on

the par t  o f  the mortgagor  or

t rustee unt i l  demand is  made,

and consequent lY there is  no

debt  owing in  resPect  o f  which

act ion could be brought-

I  do not  agree wi th

the learned Sol ic i tor -Genera l

when he suggests that there is

an ex is t ing l iab i l i tY f rom the

date of the deed. There maY be

a cont ingent  l iab i l i tY,  as

suggested by the Sol ic i tor -Genera l ,

but such l iabi l i tY does not become

absolute unti l  demand has been

made.  There is  a  c lear  d is t inct ion

between an ex is t ing l iab i l i tY to

pay a sum at a future date, and a

contingent l iabi l i tY to PaY a sum

on the haPPening of an event which

may or may not haPPen. "

(pp 862-31

So if one substitutes "PecuniarY

"debt"  ln s17(I)  &he posl t ion remains that

death the deceaeed could not be said to
llabil i ty" for

at the date of
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be under  a pecuniary l iab i l l ty  wi th in  the meaning of

ttre sectLon. There existed at that date contractual

obl igat ions,  the deceased'g being dependent  on due
performance by the contractor, but as f read the passages

quoted that  is  not  suf f ic ient  to  const i tu te an ex is t ing
pecuniary l iab i l i ty .  I t  is  not  an ex is t lng l iab i l i ty  to
pay a sum at a future date.

f  turn to  the next  issue :  whether  the s i tuat ion

fa l ls  wi th in  the concept  of  'cont ingent  debt ' ,  the term

appear ing in  s  17 (2)  (c) .  I  have found considerable

diff iculty in the proper interpretation to be placecl on

th ls  provS.s ion,  and i ts  re la t ionship to  s  L7 (1) .  For  a

start the very expression "contingent debt'  seems oxymoronic;

as Pollock B said arguendo in Mortimore v Commissioners of

In land Revenue 1864 2 H&C 838,  159 ER 347,  a cont ingent  debt

Ls in reali ty nodebt but merely an obtlgatlon or promise

whLch in  a cer ta in  event  wi l l  become a debt  (p  849) .  But

the judgment of the Court in the same ease said that the

terrns contingent debt or debt payable upon a contingency

had been long in common use, a reference I think to bank-

ruptcy legislatlon where there rras provLslon for the proof

and valuatLon of contlngent debts. See Hardv v Fotherqi l l

1888,  13 App Cas 35I ,  355.  I t  seems l lke ly  that  the con-

cept found lts way into revenue Btatutes from bankruptcy

practl.ce.

As a natter of f lrst lmpressl.on f would say

that the present was a contlngent debt, I f  as a mLninum

requlrement one stipulatee that there hag to be Bome legal

obllgatton exlst ing at the date of deattrr EB dist lnct fron

ttre mere expectatlon of on€r that ls eatisf led by the pres-

ence of the contractual obl igatJ.on. The contlngent aspect

is provided by the feature that the deceaged'g l iabi l i ty

to pay was condltional upon performance by the paintlng

o
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contractor .  The la t ter  ( in  th is  instance,  a  company)
might  have gone in to l iqu idat ion,  or  s i rnp ly  defaul ted.

such an interpretation appears consonant with the purpose
of the legislat ion, namely to permlt the estate the bene-
f t t  o f  deduet ib i l i ty  in  the s i tuat ion where at  death there
nas uncertainty whether the part icular obrigation would
mature,  but  i t  in  fact  d id  so wi th in  a speci f ied t ime.
while to that extent the legisrative intent is obvious,
in this instance r do not think the intention assists to
define more precisely the meaning of the terms which the
legis la ture has used.

I turn then to consider whether my prima facie
view is consistent with authority, commencing with N Z
Insurance Co Ltd v Commissioner of Stamp Duties (above).

The deceased together wlth his brothers and a slster had
entered into a deed binding them to make monthly payments

to another sister during her l i fe. There was evidence of
the capital ised value of the deceased's share of the
annulty, calculated actuarial ly tn accordance with the
annui tant rs  expectat ion of  l i fe t  but  the comniss ioner
decllned to nake allowance for that sum under the then
equLvalent  o f  s  17 ( l ) ,  which was in  ident ica l  terms.  The
reference to contingent debts was then contained in

a 9 (21 (d) of the Death Duties Act 1921 which read :

" No such allowance shall be made
. . . .  (d )  fo rcon t ingen t

debts or any other debts the amount
of which is, ln the opinlon of the
Couulsgioner, J.ncapable of estlmation.
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In  deal ing wi th  ncont ingent  debts"  Fai r  J

sa ld the express ion had two meanings.  In  i ts  s t r ic t  and

nctst correct sense, i t  meant a debt that may never become

due. By way of example he referred to the guarantee of an

overdraft. I t  l tas reasonable to exclude such a debt from

those deductible, since it  mlght never become payable. Where

however there was an exist ing legal l iabi l i ty, although the

amount of i t  night be uncertain and depend, as in the case

before the Cour t ,  on the durat ion of  l i fe ,  there was no

Just i f icat ion for  re fus ing to  a l low i ts  deduct ion unless

i t  was incapable of  reasonable est i rnat ion.  Fai r  J  der ived

suppor t  f rom Ex par te Ruf f le  1873,  LR I  Ch 997 ,  a  dec is ion

on the Bankruptcy Act  1869.  On the facts  before h im there

was an ex is t ing pecuniary obl igat ion,  not  cont ingent  but

vested, although the amount of the t iabi l i ty "may possibly

be considered dependent  on a cont ingency"  (p 2a9) .  Accord-

lngly, in the view of the learned Judge it  was not a case

of  a "cont ingent  debt" ,  The s i tuat ion fe l l  w l th in  the

def in i t ion of  "debt" ,  inasnuch as there was a "pecuniary

l iab i l l ty ' .  Stanton J  took a s i rn i lar  approach.  He too

was of opinion that the expression ncontingent debts' was

confined to the situation where al l  l iabi l i ty was contingent.

By way of example he referred to uncalled l iabi l i ty on shares,

or a claim made against the deceased and repudiated by him.

Hay J agreed with both judgrments.

Ex par te Ruf f le ,  the only  author i ty  c i ted on

this branch of the case, contains a brief statement that

in the context  of  the part icular statute,  "cont ingent debt"

refers to a case where there is a doubt whether there wil l

be any debt at all. Howeverr the term had received consider-

at ion in ear l ier  bankruptcy cases, sde for example Hinton v

Acraman 1845,  2  CB 367 i  135 E R 987.  The re levant  p rov isLon

allowed proof of any debt contracted by the bankrupt payable

upon a contlngency, and the Court of Common Pleas (Tindal

CJ and Coltman, Maule and ErIe JJ) said that in the con-
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'  s t ruct ion of  that  sect ion a d is t inct ion had been taken
between contingent l iabir i t ies which may never become
debts,  and debts payable on a cont ingeDCy,  onry the rat ter
being provable.  See a lso Ex par te T indal  1932,  g Bing.
4O2i  13I  E R 449.  There S had covenanted to  pay to
t rustees on behar f  o f  h is  wi fe  the sum of  4000 pounds on
terms that the interest was payabre to her for r i fe i f  she
surv ivedi  the pr inc ipa l  went  to  the i r  ch i ldren but  i f
they had none,  to  the surv ivor  of  S and h is  wj - fe .  On S
be ing  dec la red  bank rup t  r i nda r ,  t he  w i fe ' s  t rus tee ,  sough t
to prove on the basis  of  a  debt  payabre upon a cont ingency.
He eucceeded,  the Cour t  o f  Chancery ( t indal  CJ,  Lord
Brougham LC & Litt ledale J) statlng i t  would be wrong to
hold that because the event might never happen, the debt

was  no t  t o  be  taken  as  payab le  upon  a  con t i ngency  (40G;450) .

The two cases just  d iscussed were decided under
an ear l ier  s tatute f rom that  appl icabre in  Ex par te Ruf f le .
Ttre history and development of bankruptcy law in relation
to cont l -ngent  debts is  d iscussed in  Hardy v  Fotherg i l l  (above)

see partLcularly the speech of rord serborne at p 359. Each
decision must of course be read in the context of t t t" legis-
latLon on which it  was based. r would not have thought
that any of them provlded a sure footing for the meaning
of the expression "contingent debts" in a modern revenue
etatute. However, any respectful doubts r might entertain
as to the route by which the court of Appear reached its
conclusion in the N Z Insurance case, are of course subordin-
ated to the fact that I am bound by that decislon.

At  th is  s tage

dlst inctlon that the N Z

l t  is convenient to tabulate the
Insurance case drew between these

situations : (a) a legal obligatlon, accompanied by present
certainty that an amount wil l be payable, but uncertainty
as to guantum; and (b) a legal obligation, but the ab-
aence of present certainty that any sum w111 ever be payable.
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According to

of the Court

Ru f f l e  (b )  i s  a cont ingent  debt .  In  the v iew

i s  no t .

o

o f  Appea l ,  (a )

When the N Z Insurance case reached the Prirry

Counci l  (see 1956 NZLR 335)  the judgrment  was af f i rmed on

a d i f ferent  ground.  The Board referred to  the d is t inct ion

drawn by the Court of Appeal as to the two possible mean-

ings of  "cont ingent  debt" ,  descr ib ing the issue as a

di f f icu l t  po int .  Thei r  Lordships decided the case on the

bas i s  tha t  t he  ph rase  i n  the  then  subpara  (d ) ,  " i ncapab le

o f  es t ima t ion " ,  qua l i f i ed  bo th  " con t i ngen t  deb ts "  and  "o the r

debts" .  Therefore,  so long as the debt  was capable of

est imat ion,  which they thought  was so in  the case before

them, i t  was not  d isqual i f ied by (d) .  Accord ingly ,  in  the

view taken by their Lordships i t  did not matter whether the

debt was regarded as contingent or not. I t  fel l  within the

operative provision of the section, that is the equivalent

o f  t he  p resen t  s  17 (1 ) ,  and  was  no t  exc luded  by  subs  2 (d ) .

The point upon whi.ch the case turned in the

Privy Council  has since been removed by legislat ion. The

concepts of debts that are contingent, and those incapable

of estirnation, have been given separate status. However,

as I see lt the amendment has no bearLng on the meaning

gl.ven to the expression "contingent debtsi. The views

expressed by the Court of Appeal renain applicable.

In the N Z Insurance case the Court did not

discuss the possible impact of the inclusion of "pecuniary

l iabt l i t ies '  in  the def ln i t ion of  "debt '  in  the s tatute.

I f  the two are read together ,  s  I7(2)  (c)  may be taken to

refer to 'cont l -ngent pecuniary l iabi l i t iesn. fn Re lt larshall ,

the facts of which I have already stated, there wag extens-

ive dlscussLon of  the neaning of  " I labi l l ty '  in th is legis-

latl.on, although in the context of a different part of the

Act. One argument was that if the obligatl.on to pay
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in terest  on demand was not  a  'debtn,  a t  least  i t  const i tu ted

a  ' l i ab i l i t y ' ,  w i th in  the  ex tended  de f i n i t i on  i n  s  2 ,  a lbe i t

the l iab i t t ty  was cont ingent .  But  re ly ing par t icu lar ly  on

In re Suther land,  Winter  v  IRC 1963 AC 235,  Nor th P and

DlcCarthy J were of the opinion that there was no "l labl l i ty"

in  a legal  sense unt i l  the cont ingency happened.  Of  course '

in Re l larshall  the Court was not concerned with "contingent

I iab i l i ty"  as a s tatutory  exPress ion;  the term was " I iab i I -

i ty"  by i tse l f ,  and i t  was merely  a submiss ion,  in  the event

not  accepted,  that  that  should be construed as inc lud ing

cont ingent  l iab i l i t ies.  In  fn  re Suther land the phrase

"cont ingent  l iab i l i t ies"  was deployed in  the s tatute in

quest ion,  but  in  a context  d i f ferent  f rom the present .  The

case related to the valuation of comPany shares for death

duty purposes. The net value was to be the price the assets

would fe tch on the open market ,  Iess the l iab i l i t ies,  inc lud-

lng "cont ingent  l iab i l i t ies" .  Among the assets were f ive

shlps.  The va lue at  date of  death,  for  duty  Purposes,  was

a f igure much in excess of thej.r book value, by reason of

al lorpances previously received under the Income Tax Acts'

Had the ships been sold at the date of death, under a type

of claw back Provision the company would have become l iable

to a balancing charge for tax. The question was whether

that nas a contingent l iabi l i ty for which al lowance should

be urade in valuing the assets at the date of death. The

House of Iords by a najority held that i t  was. Iord Reid

said :

No doubt the words ' I iabl l i ty |  and
rcont lngent I iabl l i ty t  are more of ten

used in connectlon with obllgatlons

arising from contract than with statu-

tory obllgatlons. But I cannot doubt

o
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that  i f  a  s tatute says that  a  person

who has done someth ing must  pay tax,

tha t  t ax  i s  a  ' l i ab i l i t y '  o f  t ha t  pe rson .

I f  the amount  of  tax has been ascer ta ined

and i t  is  immediate ly  payable i t  is  c lear ly

a  l i ab i l i t y ;  i f  i t  i s  on ty  payab le  on  a

cer ta in  fu ture date i t  must  be a l iab i l i ty

which has 'not  matured at  the date of  death '

w i t h i n  t he  mean ing  o f  sec t i on  50 ( I ) .  I f

i t  is  not  yet  cer ta in  whether  or  when tax

w i l l  be  payab le ,  o r  how much  w i l l  be  payab le ,

why should i t  not  be a cont ingent  l iab i l i ty

under the same section ?

I t  is  sa id that  where there is  a  contract

there is  an ex is t ing obl igat ion even i f  you

must await events to see if  anything ever

becomes payable, but that there is no com-

parab le  ob l i ga t i on  i n  a  case  l i ke  the  p resen t .

But  there appears to  me to be a c lose s imi lar -

i t y .  To  take  the  f i r s t  s tage ,  i f  I  see  a

watch in a shop window and think of buying

i t ,  I  am not  under  a cont ingent  l iab i l i ty

to  pay the pr ice:  s imi lar ly ,  i f  an Act  says

I  must  pay tax i f  I  t rade and make a prof i t ,

I  am not before f begin trading under a

cont ingent  l iab l l i ty  to  pay tax in  the event

of  my atar t ing t rade.  In  nei ther  case have

I corunit, ted myself to anything. But i f  I

agree by contract to accept al lowances on

the footlng that I wil l  pay a sun if  I  later

seII something above a certaln price I have

committed nyself and I come under a contin-

gent  l iab l l t ty  to  pay ln  that  event .  This

company d id prec lse ly  that ,  but  i ts  ob l i -

gatLon to pay arose not from contract but from

o
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s ta tu te .  I  f i nd  i t  d i f f i cu l t  t o  see

why that  should make a l l  the d i f ference.

(pp  247-s)

Later, after referring to Scots law, Lord Reid stated 3

f  wouldr  therefore,  f ind i t  impos-

sible to hold that in Scots law a

cont ingent  l iab i l i ty  is  mere ly  a species

o f  ex i s t i ng  l i ab i l i t y .  I t  i s  a  l i ab i t i t , y

which, by reason of something done by the
person bound,  wi l l  necessar i ly  ar ise or

come into being if  one or more of certain

events occur  or  do not  occur .  f f  Engl ish

law is  d i f ferent  -  as to  which f  express

no opinion - the difference is probably

nore in terminology than in substance. '

(p  2491

Icrd Birkett said 3

The true legal position was that from

the moment the appellants accepted capital
allowances they were at once under a l ia-
bil i ty to pay tax In the circumstances
provided for in the Income Tax Act 1952.
That l tabi l i ty  was a cont ingent l iabl l i ty .

(p  254)
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Thus put the situation has a strong analogry to the

present .  From the moment  the deceased entered in to the

contract  to  have h is  house painted,  he was under  a l ia-

b i l i ty  to  pay the contract  pr ice in  the c i rcumstances

prov ided for  in  the contract .

A l though in  the N z Insurance case the Cour t

con f i ned  i t se l f  t o  cons ide ra t i on  o f  t he  exp ress ion  ' con -

t i ngen t  deb ts " ,  as  d i s t i nc t  f rom con t i ngen t  l i ab i l i t i es ,

the  app roach  j us t  s ta ted  f i t s  t he  examp les  g i ven  the re ,

name ly  the  tak ing  up  o f  sha res  w i th  l i ab i l i t y  f o r  a  ca l l ,

enter ing in to a guarantee of  a  bank overdraf t ,  or  cer ta in

c la ims made against  the deceased in  h is  l i fe t ime,  which he

had repudiated.  I t  does not  conf l ic t  wi th  the prerequis i te

regarded as essent ia l  in  the s . rme decis ion,  that  is  the

element that the l iabi l i ty may never become due. At the

date of death the same could have been said of the painting

contract ;  as I  suggested ear l ier  the painter  might  have

ceased business or  defaul ted.

Return ing to  Re Marshal l r  or l  th is  aspect  the

issue was whether  for  purposes of  s  39 of  the 1921 Act ,

ttre reference to "debts' - which having regard to the

extended def in i t ion,  could be read as "pecuniary l iab i l i t ies"-

was to  be construed as cover ing cont ingent  l iab i l i t ies.

lbr th  P,  re ly ing on In  re Suther land,  he ld that  i t  d id

not. I  have already quoted the most relevant passage from

the judgment of McCarthy J : when the Act speaks of a

pecuniary l lab i l i ty ,  in  the absence of  words express lv

extending that  l iab i l i ty  to  a cont ingent  one (my emphasis)

that  re fers  to  an ex is t ing legal  l iab i l i ty .  And the learned

Judge eontrasted s  9(21 and a 39.  The former -  wi th  whose

auccessor I an now concerned - explicit ly brings in the

concept of contingency and in turn (by virtue of the

def in i t ion sect ion)  that  o f  cont ingent  l iab i l i t ies.

o
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McGregor  J ,  in  the por t ion of  h is  judgment  set  out

ear l ier ,  drew at tent ion to  the d is t inct ion between an

exis t ing l iab i l i ty  to  pay a sum at  a  fu ture date,  and

a cont ingent  l iab i l i ty  to  pay a sum on the happening of

an event  which may or  may not  occur  :  "Here l iab i l i ty  is

con t i ngen t  and  does  no t  a r i se  un t i l  demand"  (p  863 ) .  I n

other words His Honour too was of the view that pecuniary

l i ab i l i t y  re fe r red  to  a  l ega l  l i ab i l i t y ;  on  the  fac ts

before h im,  there was no more than a cont ingent  one.

No th ing  i n  Re  Marsha l l r  ES  I  see  i t ,  i s  i ncons i s ten t  w i th

the v iew that  facts  such as those ar is ing on the present

object ion can be regarded as const i tu t ing a cont ingent

I i ab i l i t y .

The author i t ies therefore do not  cause me to

al ter  my in i t ia l  v iew that  th is  is  a  case of  a  cont ingent

debt .  That  conclus ion can be reached not  on ly  by refer-

ence to  that  express ion,  but  a lso by the a l ternat ive route

of  resor t  to  the term "pecuniary l iab i l i t ies"  in  the de-

f in i t ion sect ion.  The la t ter  op in ion is  consonant  wi th

In re Sutherland, and not hindered by anything in Re

Marsha1I .

In  the present  case,  the opposi te  resul t  would

not have led to any injustice. The enhanced value of the

proper ty ,  fo l lowing i ts  pa int ing,  wi I I  not  have been re-

f lected in  the va luat ion p laced on i t  for  duty  purposes,

which would have been carr ied out  as at  the date of  death.

Howeverr ES recognised by the learned authors of Adarns &

Richardson's  Law of  Estate and Gi f t  Dut ies 5th Ed (1978)

p 135 the resul t  o f  appl icat ion of  the approach in  the

N Z Insurance case to the current statute is to confine

the present  subpara (c) ,  re la t lng to  cont ingent  debts,  to

a narrow meaning. If  I  strained to exclude the present

o
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case,  r  wourd be narrowing the meaning s t i l r  fur ther ,  to
the detr iment  of  o ther  s i tuat ions where,  on the fa i r  mean-
ing of  the s tatute,  the regisrature must  have in tended that
an estate should have the benef i t  o f  an exempt ion,  i f  the
c-ontingency occurred within the specif ied t ime.

In express ing that  last  op in ion f  have ant ic i -
pated the f ina l  po int  requi r ing considerat ion.  That  is
whether in any circumstances the provisions of para (c) are
to be regarded as enrarg ing the concept  of  "a l lowabre debts"
i n  s  f 7 ( f ) .  Con f l i c t i ng  op in ions  have  been  exp ressed  on

the subJect ,  see per  McCarthy J  in  Re Marshal l  (above)  at
p 859,  Re S M DlcKenzie L979 3 TRNZ 167 (perry  J)  a t  p  L77

and Adams e Richardson p 130 (in each case favouring an

aff irmative answer) and cf Hay J in the N z rnsurance case

at p 253, and Commissioner of Starnp Duties (NSW) v permanent

T rus tee  Co  o f  NSW L td  (H i l l ' s  case )  1933 ,  49  CLR 293  pe r

Rich J  at  p  299 and Starke and Evat t  JJ at  p  3Ol .  However ,

wtth reference to the last mentloned case, Dixon J who was

also a menber of the Court said the fol lowing in a later

decl.sion (Commissioner of Stamp Duties (NSW) v Brasch 1937,

57  CLR 69 ,  84 -5 )  :

" .  .  .  (I) n the view taken in this

Cour t  o f  the re la t ion of  subs 2 (d)

/a  prov is ion ident ica l  to  s  9 (2)  (d)

of  our  192I  Act ,  exc lud ing cront ingent

debts and those incapable of estirnation/

to subs I of s fO? /Ehe equivalent of
our current s L7 (L)_7 they provlde in-
dependent grounds of exclusion (Couualssioner

of Stanp Dutles (NSW) v Permanent Trustee Co
of NSt{ Ltd) . f f subs 2 (d) operates to ex-

o
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c lude  a  l i ab i l i t y ,  t hen '  a l t hough

at  the t ime of  death the l iab i l i tY

may not answer the requirements of

subs l ,  I  th ink i t  maY af terwards

give r ise to  a c la im for  a  refund

of  dutY under  subs 3.  ' l

I  have added the explanatory coflments in brackets.

I f  Dixon J were wrong then my in i t ia l

f i nd ing ,  t ha t  t he  s i t ua t i on  v tas  no t  w i th in  s  I 7 ( l )  '  wou ld

of  course be decis ive.  The point  was referred to  by the i r

Lordships in  del iver ing the advice of  the Pr ivy Counci l

i n  t he  N  z  Insu rance  co  L td  case ,  see  1956  NZLR a t  p  339 .

However ,  s ince in  that  case the debt  was held to  fa l l

w i th in  ss (1 ) ,  t he i r  Lo rdsh ips  d id  no t  have  to  dea l  w i th

the situation nhere at the date of death the obligation in

quest ion cannot  be brought  wi th in  s  1?(1)  and addi t ional ly

is  exc luded as being a cont lngent  debt  in  terms of  s  17 (2)  (c)  ,

but becomes a debt actually payable within the prescribed

per iod af ter  death.  In  my opin ion,  the correct  conclus ion

is  as s tated by Dixon J,  wi th  whose reasoning I  respect fu l ly

concur. That result appeals to me as consonant with the

intent ion of  the leg is la ture as otherwise there is  l i t t le

if  any scope for reduction of the dutiable estate by re-

ference to  debts or  l iab i l i t ies which,  a l though of  a

contingent nature at the date of death, in fact become

payable within the prescribed period.

For  the reasons g iven the Object ion succeeds,

and in answer to the question posed in the Case Stated I

hold that the Commissioner acted incorrectly in rejecting

ttre Pitcher account as an al lowable debt. Purguant to

o
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s  92 (71  I  d i rec t  t ha t

in accordance with the

Objectors costs in the

22.

the Commissioner make

Cour t rg  f i nd ings .  I

sum o f  $750 .

an assessment

al low the

/r-t-rmf

Sol ic i tors  :

Cooper Rapley e Co (Palmerston

Crown Law Office (Well ington)

Nor th)  for  the Objectors

for the Commissioner
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