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This Case Stated arises cp+ of a decision giver
by the former o, L Division of the Planining Tribunal on ain
application nade by the “ppellant Council under $.153 for 4
declaration coat the uyge of Respondent' 5 Premises at Islinyton
Street, Rawerau for the retajn cale or Certain itemsg L8 ne+
peruaitteq undaer jtg Distirict Scheme, It conducts 4 service
Station there and in audition it has €scablished g "Luropea
Oasis" general store for the Fetail sale of tite items Specifiag
in the application ~”pre~packaged foog Stulfsg, nardvare and
other iteng not generally dhSociated wiih motering ang motor
Vehicleg, o In the Cage Stated they are further described ag
"a Variety of foog stuffsg, toys, books, ganes, footwear, indoor
plantg, garden tools,‘bardwareiand Othaer producis not directly
Telated to the Servicing, Naintenanco ox fueliing of mctoyr
Valiicleg v For coog neasure, SWiming POOLlz, sua PO0ls and
dassociated Chenicalg Wers algso soig on the site but it g
dCctepted thesa are outside the Periitted uscse, Under the

District Schewe §+ 18 zonag Light Irdustrial ane 4 Servieoo
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station would be a consent use, although in this particular
case the Respondent's station was an existing use, The
Tribunal declined the application and the Council appeals by
way ol Case Stated.

This Light Industrial zone is a relatively swall
area running along the eastern side of Islington Street and on
both sides of Livefpool Street which intersects it. Just
across the road on Islington Street is thie Town: Centre which
1s the principal commercial and administrative district of
Rawerau., Under the heading “Service Industry" the Scliene
Stateuwent for the area includes among its objectives the
provision of desirable scrvices closc to that Centre, to
be of a light and non-noxious character. The Statcment of
Policies includes prescrvation of the amenity of adjoining
arcas, the prohibition of industries likely to create a
nuisance and the encouragement of a high standard of develop-
nent with an attractive appearance from the strect as well ag
adequate off-stroet parking. Then follows an explanatory
bparagrapia whicih clearly spells out the expected relations
betwecen the activities in the zone and the adjoining Town
Centre and residential areas. "It is ideally located for
industrial establishments which have close ties with the Town
Centre and where there is a lot of activity generated bLeiwecn

the two,"

Moving along to the Ordinarces, the Zone
Statement for the Light Industrial zone save that it is to
cater for service industrics (including trades) which directly
sexrve the day?toéday needs of the families in +he town.
Other light industries will be accommodated thore which do not
give risc to nuisance. The only uses are "conscnt uses”

P

as follows:-

"CONSENT USLS:

1. Service Inductry

2. The retail sale of itens associated with any
industry perrmitted within tho Zone,

PROVIDED THAY:




(a)  such ACtivity jg incidental to the
industry with whicj, 1t is associated;

(b)  The Tetailing jg carried on adjacent to
the industry With which it is aASsociated;

(c) Adeguate Provision ig nade for the
Parking of Vehicles associated with the
retail activity -

A service industry is defineq in the Scheme s -

"'Servize Industry:! incluces Such uses y4e buildep'g
storage yYarus, houscholqg appliance repair werkshops,
luundries, bakeries, Catering depots, Service
Stations, repair garages, including Connercial
garages (pyt not including pancl beating), Spray
Painting, electric~plating O neavy engineering,
Cycle ang motor cyele repair shops, Lavnmowey
sharpening anda repair Workshops, stean cleaning

and drycleaning depots, signwriting and signmaking,
¢ar rental firns, auction rooms, shoe repair ang
upholstery WOrkshops, tradesmen' g depots, recording
Studios, duplicating Services, Printing works,
jewellery Manufacture anpg any osthor ysa which in
the opinio), of Council falls naturally inte this
droup, fulfilig a function described in the Zone
Statement and wnicp will rot detract fyon the
alienities of tne locality.“

"Service station" jg also defined 45 meaning; -

"An ¢stablishment used for the etail sale of motor
Spirits anq lubricating oils for motor vehicles and
the sale of kerosene, diesel fuel, tyres, batteries
and other accessories normalily asscciated with notor
vehicles; the premjiseg May be used Ffor Inechanical
repairs ang Servicing,

PROVIDED 1iiaqp.

l. The epairs undertaken op the premises shall be
confined to the mechanicgy repair of riotor
vVehicleg (othier than heavy diesel fye:l vehicles
or engines) Pleasure boat motorsg and domesgtjic
garden Cquipinent:, and shgll exclude pane] beating,
Spray painting, Crank shaft grinding, car Wrecking
Or any other dctivity likely t¢o detract from the
amenities of the surrounding areaq,

N
L}

Sweets, drinks ang similar'goods May be sold fron
the premisecs as an incidental part of the Overall
Cperation of the service Station,"
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As Hr Salwon points out, this is one of the very few uses
within the tern "service industry" which ig separately defined.
It is accepted that the Respondent's primary usc of the land
is as a scrvice station and there is no arqguient over wiat
nay be sold in terns of the definition itsélf. . The real
igsue is whether the expression "itoms associated with any
industry permitted within the zone" appearing:in para., 2 of
the consent uses applies to service stations, so as to extend
the itens they are permitteg to retail beyond those spocified
in the dedfinition of that particular industry; and if so,
whether the itens specified in the application are thosec

"associated" with that industry.

After discus<ing the background and the evidcnce,
which listed g nuber of service stations in different parts
of New Zealana selling comparable goods, the Tribunal saw 1ts
task as one of assessing wiiether certain goods have come Lo be
"associated" with the industry, and found that the Council hag
not satisfied it beyuni reasonable doubt that those conplained
of were not associated with scervice stations. It also
concluded that once the retail sale of items associated with
the industry is pernitted, then every item associated with it
(the list Changing from tine Lo time) is permitted without
further consent being sought. It is apparent that in its
vView the determining factor was the existence of a public
perception that the sale of the items in question was in fact
ossociated with service stations, whercas the Appellants haqg
subnitted a narrower test - that there had to be some gencric

connection between the goods sold and the industry in questlion,

Mr Salmon pointed out that with most service
industries the addition of the right to sell items associated
with it added sométhing that would not otherwise be normally
part of the industry, whereas a service station is already a
retail activity. However, in this District Schene it is by
definition a "service industry", Accordingly I do not sea
this fact adding to the problem, which must be determined by
xceference to the applicable proviéions of the Schene, having
regard to the context in which they appear. They clearly

SUpport the Appellant's view of the natter, Woodhouse P.
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The Juestions Lfor detcrmination i the Case are:-

"(a)  as the Iribunal Correct jp law in d(;t.:-rniining
that e Council g required o Satisly the
irTibungl boyondad Feasonable doubt that the goods
Colplained of wvere not ATsoCciateq Wiih Service
Stations, :

(b)  was thie Tribunal Correct in 1aw in the
interprotatiou it gave to the Phrase “items
ASSsCCiate with any inoustry”,as that phrage
is usecg in the Council'g Cperative district
sciieme,

(c) was the ribunal Correct iy law in detexmining
that once thie rotgj Bale of items ES50Clateqg
Vith the industry 1s Permittegq then CVery iten
ASB0Ciatod With tne inoustry (the 1is¢ changing
from time Lo time) is Pernitteg without further
Consent being sought,

(i) was the Yribunal Correct inp law in refusing to
ake g declaration or declarations Oor cther
appropriate orders inp terins of the dpplicatjion, o

In view or My conclugion about t]e Proper interpretation of
the Scheme, the Answer to (1) mast e "No", I am not Guite “
Sure how to handje Guestion (c) becausco it Seens ¢ a8 sume
duestion (i) has been aliswered "yes", I think j¢ Preferalle
to leave it unanswered, but to indicate that no Consent jg
Fecessary rop changing ltens within the Categorics of goods
Licntioned in the dcfinition of "Service station" g thosg

which ¢ay, be lawfully sold inp terms of tihe Ordinance,

Iin the light of Wy decisjiop on (L), r agree wiip
Mr Salmon that the quesition (a) about tje omis anqg Standarq
Of proof jig no longer relevant and does not Tequire ap answoy |
Counsel SECnt sope time inp Subnissions On thisg point, On
the Yribunalry View, it wag Necessary (q decide asg Q@ Guestio,
ol fact wicthorr retail szale of the Specified goods hag Lbecone
ASLociatog with 5exrvice stations, and j+ held the onus wasg on
thie Appellant to show beyaong reaéonable doubt that: they hay
not, It took thisg Approach because of its view that anr
deCision op this applicatiop wWouldg Le binding in the event
cf a prosecution, in which the higler Standard of Proot woyiqg
be needeg to establish 4 Use not jp conformity with the SCLeo
With Yespoct, 7 do ne* think sSuch q decision would nccossarily

have thay ctiect g 4 Ccriuinal Prosecution, After some
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Uneertainty about whether Principles of issue estoppel apply
in eriminal cases in New 4ealand, the Court or Appeal appears
to have Clavified the situation in QEXEQE,Z;~EQ££29£9£_9§
Custons (C.A, 258/33; 18th May 1984) . In a case involving ap
issue which has begn decided in cther prbceedings between the
salie parties, or jip a collateral attack on the éarlier
decision, the PTOper approach is now seen to die in the
exercise by the Court of jtg discretion tg prevent an apuse
of itsg Procedure by attenpts to re~litigate the matter, ;if
the interegis of justice require that‘course. 'Accordingly,
there sceng to Le no Justification for taking an approach
under g, 153 different from that which has always Prevailed in
civil litigation, where the Standard of proof is on the
balance of probability, Paying duye Tegard to the gravity of
the matter where the conduct under Scrutiny coulg anount (o
an offence,

Counsel also drew my attention to the wording
of s5.153 wiiich might “aggest that the I‘ribunal should not make
a negative declaration, although I think that itg terms are
broad €nough to allow this, While the Appellant sought g
declaration in negative terms, 1 think it desirable to follow
the wording of the Section and ask whether the use is g

permitted use, In EiﬁiEESEES_EEEX_QSEQSliNK- I.11, Weddiqg

& _Bons Ltd. the former no. 4 Division of the Planning Iribupay
refused to make a negative declaration in respect of an existing
non—cohforming use, which would amount to a finding that it was
unlawful, One can sce the reason for tnat refusal ip tile cace
2L an exiéting use, which depends on the factual situation

beiag establisheq gg well as on the intorpretation of the Scnewz,
In Yeneral, it may be a desirable Practice to confine any
declarations in thie Way within the POsitive language of
s.153, either by stating that a use ig permitted, or decliuing
to make the declaraticn souqght; This would Yield a Practical
Solation tc the difficulty felt by the Tribunal ahbout the
impact of a negative declaration °n a subsequent Presecution,
wille sti1] leaviug the way open to the Council to Prosacute
tor a hon-conforriing yse if no sueh finding were nade. AL

I have taken a differont view over the interpretation of the
Schene, the last question nust now be answered "No", arsg tive i
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