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JUDGMEIT OF SINMILAIR, T,
This is an apneal frow a ~ecisicn of the Disixist Coprt
at Auckland where judgment wzs originally entered for +he
p
; Respondent in the sun of $3886.46 for damages for misran-
resentation arising out of a contrvact entered into hetween
the parties in respect of the szle of scme premises situated
‘at the Mall, Onehunga. The Appellants in June, 19282 were the
cwners of this particular pro Ly which coasisted of shop pre-
ﬁises'd0wn5tairs and residential accommodation upstairs. The
'shop premises were occupied by Curtain Style N.Z. Ltd in
which the Plaintiffs were the major zhaccholders. It is
apparent from the evidence that the company aad originally
occupied the premises prior to the freehold being acguired
by the Appellants aﬁd, as will be seen later, there vas
originally a lease from the former owner of the downstairs

portion of the company.

.

In relation tc the sale from *he Appellants wo the
Respondent Dalgety N.Z. Ltd was authorised as the Avpellant's
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agent in respect of the sale and a Mr Lewils was the

actual gentleman involved.

On the 23rd June, 1932 Dalgety N.Z. Ltd advertised

@

he property for sale in the Hew zZealand ileralad, des-

=}

cribing it as a building with a promised annual return of
$10,816 with an asking price of $89,000. The Respondent
became intereéted and after a numbex of negotiations the
Respondent offered a price of $80,000 with a provision that
the Appellants' company would take a lease for a term of

six years at an annual rentai of $10,816.

Oon 19th July, 1982 a formal contract was entered into

between thne parties at that price. Clause 12 provided as

follows:

"This agreement is conditional upon the purchas
executing in favour of the vendor a formal lease
in the terms contained in the memorandum of
agreement to lease appended hereto contemporaneously
with this agreement. "

The agreement for sale and purchase was between the
nppellants and the Respondent, but the memorandum of agree-
ment to lease was in fact stated to be between the Responderit
and Curtain Styles N.2Z. Ltd. Paragraphs 2 and 3 of that
agreement have some significance in this case and tney read
as follows:

~v(2) The lease "shall commence as from the 1l6th

- August 1982 and shall be for a period of six

years and shall allow for rent reviews every
two years. _—

(3) The rental shall be.S$10.816 per annun vayable
in advance bv automatic bank transfer payuents

of $901.33 per calendal month. "

-

On the 22nd June, 1982 the Rent Ireeze Regulations

1982 (Serial HNo. 1982,/129) were passed and came intc force
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on the 23rd June, 1982. Those Reagulations provided that
where any 1andvor building was let on the 22nd June, 1982
the rent payable in respect of that land or building for
the perioéuéomméncing on the 23rd June, i982 and ending

on the 22nd June, 1983 was not to exceed the rent payable
in respect thereoﬁ as on the 22nd June, 1982. 1In additicn,
by Regulation 5 it was provided that no rent in excess of
the rent fixed by the Regulations in respect of any land or
building was to be recoverable or lawfully pavable and

offences were created for breaches of the Regulations.

As at the 22nd June, 1982 there was in existence a
lease between Curtain Styles N.Z. Ltd and the former ownecr,
Mr Church, which provided for an annual rental of $6,24C
and by reason of the Rent Freeze'Regulatioﬁs that was the
maximun rental which could be charged in respect cf the
premises in question’until the Regulations expired on the

22nd June, 1983.

The existence of the earlier lease was not disclcsed
at th¢ time the contract for sale and purchase was entered
into, but it was disclosed at some later date which is not
established with any great degree of certainty, but was found
by the District Court Judge to be between the 21st July 1982
and 20th August 1532. Notwithstanding the disclosure the
Respéﬁdent elegted to proceed with the purchase, but reserving
to himself the right to sue for damages for any misrepresent-

atiorn.

The District Ccurt judgment shows that that Court accepted
the Respondent's cvidence that had he been aware as at the

date the agreement was cntered into that there was some imped-
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would not have been interested in purchasing at the price
which he paid. The Agent stated that he would not have keen
able to have obtained a sale of the prcoperty at 850,000 if

the annual rental had been just over $6,000.

1t is evident from the judgment in tﬁe Distxrict Court
that nobody turned their mind to the company's occcupancy ot
the premises and no guestion was asked up to the time the
contract was signed as to the terms of the company's accuoancy
and it is evident that all parties procgedeﬁ on the basis that
+he rental of 310,816 would be.paid and would bhe receiv-

apie.

As was found by thce District Court, lMr Paterson's
evidence established that he ccould not claim that he had

told the Agent about th

0}

existing lease and there is one

portion in his evidencs which suggests that the matter did

not come to Mr Patersonis mind until it was raised with hin

by his solicitor who informed him that instead of having o

~pay $10,816 he would but have to pay $6,214. Mr Paterson’s

comment in evidence was that he just thought he was lucky
and did not realise that tiie dicsclosure of that factor woazld

have any effect,.

Just what the District Court thought of that evidence

I do not know as there is no rzference to it in the judgment,

Y -

but it is evident that the District Court,. in finding that
the Respondent was entitled to succeed, procecded on the
basis that'the Appellants had failed to disclese the
existence of the'lease irom the for&er owner to the company

and that in those circumstances the Respondent was entitlad

to succeed for the amcunt which he claimed as damages which
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was the difference beéween the rent received under the Rent
Freeze Regulations from the daﬁe he took possession to the
22nd June, 1983 and the amount he would have received had
the-lease:been in full force and effect according to its
original tenor. I quote from page 4 of the District Court

Judgment which is in the following terms:

"By the time the Agreement was signed the. Rent
Freeze Regulations had been issued. It was not
until a month later that the February lease was
brought to the notice of the purchaser's solicitors.

"Right up to that stage the plaintiff was
believe that the lease intended was an en
ocne and the transaction would proceed as
I am of the view that it was incumbent on the
defendants to bring to the notice of Mr Tom {he
existence of the lease, even if it were as late
as 19 July. I therefore come to the conclusion
that the plaintiff must succeed.®

At the commencenent of his submissions Mr Treadwall

made it plain that he considered that the agreement for sale
and purchase and the agreement in relation to the lease were
independent of one another or at least ought to be so treated
and ought not to be treated as a condition precedent in
relation to the agreement for sale and purchase, That con-
cessién; while I think it was properly made, does not.really
alter the fundamental ground on which *+he Aprellants base
their appeal. It was Mr Treadwell's submission that non
disclosure as such was nct pleaded as the‘basis’of the mis-
repreéentation and he pointed out that in any event in this
i\ country non disclosure normally will not entitle a party to

avoid a contract or to seek damages in relation to it. He

cited Spooner & Anor v. Bustace (1963) N.Z.L.R. 913 in

support of that general proposition which, cf course, is sub-

ject to certain exceptions, but as a generzl proposition
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I acknowledge the propriety of the submission.

The attack which was launched on this appeal was in

relation to the pleadings themselves. Paragraph six of

i -

& the statement of claim reads as follows:
. .

“That in terms of Clauses 2 and 3 of the said
memorandum of agreement to lease annexed to the
agreement. for sale and purchase the Defendants
represented to the Plaintiff that the lease
should commence as from the 16th day of August
1982 at an annual rental of $10,816 per annum
payable in advance by autcmatic bank transfer
payments of $901.33 per calendar month,

That, submits Mr Treadwell, was the Tepresentation pleaded
‘and that in fact the clauses referred to were not a rep-
resentation at all, but were terms of the contract which
had resulted in conseyucnce of the negotiationé. He sub-

mitted that the provisions relied upon by the Plaintiff

and which I have set out earlier above were the consummation
of all that had been said, done and represented and that
they became the terms of the negotiated contract which were

accepted by the parties.

In. that submission I am satisfied tnat Mr Treadwell
is perfecily correct. There has been a failure to dis-
tinguish between a representation on +he one hang and a
term of the contract on +he othei (see Halsbury 4th Dediticn,
Volume 31, Para. 1006). There wWas no pleading here to the

effect that the pricde of $80.000 could be justified cn the

¢

basis that it would provide a return of $10,816. or any other
pleading of a representation of a like or similar nature.
Had that occurred then one does not know how the evidence

would have been produced in the District Court or what form

the cross examination of the various witnesses mnay have
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aken. Equally so, if thero had been a pPleading that the
non disclosure in the circumstances amounted +o negligent
nisrepresentation then, of couvrse, the evidence would have

had to have been directed to that particular issue and the

Court would have to have found whether that in fact hag

been established. The issue simply was not raised.

The only other reference to misrepresentation in the

statement of claim is paragraph 11 which pleaded as follows:

“That the Defendants by Clause 12 (that is of the
agreemant for sale and purchase) and the memor “andum
attached to the agreement for sale and purchase
-misrcpresented to the Pilaintiff the renta) return
which he w0qld receive on the bul‘dlng where for

the Plaintiff has sut‘fr ed loss.

Cnce again, as was oubﬁlttﬂd on ba2half of the A pellants
s Pr

an‘attenpt vas made to convert what were Lerms of the actuzal
) COntfacts into representations. Of course it was not possible
for the Respondent to sue for breach of contract as the Rent
Freeze Regulations provided that he could not recover any

rental in excess of that payable as on 22nd June, 1932.

Therefore in my view the Appellants are entitled to succeead
on the appeal as the issue of non disclosure, which forms the
basis ¢f the District Court judgnment, was not in fact put

in issue by the pleadings.

T repeat that on the leadlnos as they stand there is

-
a

in fact no represontatlon pleaded which could form the basis

€

0% a clain for damages in the event of the Court finding
that there had been any breach of that representation.
Accordingly, in my view the I«poel’iantu are entitled to

succeed in their appeal.

1 record, however, that during the conrem € e s
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on hehalf of the Respondent reference Was made tq the

¥

text book “The Contraciyasl Renedies aot 1979n by Dawson
and McLauchlan. This yasg in Support of the Respondent's
argument that the case f£o13 for consideration under S.¢
OF that Statute. af Page 13 Counsel Yeferreg to thero
being three main TeGuiremants for liabiljis to be estap-

3 1
lisheg under that pParticular Section of the Statute ang
I quote trom the work:

"First, the ag 4 Party must GSstaplish there

was g ‘misrepr tiont, Seconaly, the mig-

TePpresentation TSt have hean Made to hin "oy or

on behalf Of another PAXrty ' +o the Contract.,

Thirdly, tne Misrepresen ation mygy have "induceq:
entry into the conp

4
€]

Pad

+

That Statement jg precisely whap 1 have beap trying +o set

out above, namely that g Tepresentation is normally

o

n

1

usually made during the period of 1erotiation_anﬂ if it ig
& material Tepresentation i+ 1s one which induces one
Party or the other to enter into the contract, ppe Tesulting

contract ig one whiclh the Parties dgree to ang it COntaing

the actual agreed terms of that Contract,

I Tepeat, in the instant Case the Respondent has att-
enpted +o rely on a term of 3 Contract ag being the egquiv-
alent of the Tepresentation and in the absencea of any specifis

WOrds in the Contract that Situation just cannot arjge

0]

: Whether ip Ehe‘instant case non disclosyre would form
the basig of an action woylg have o depend upon the evidence

Wwhich wasg tendered and the eventual finding of the Court
hearing the matter, byt inp this Yegard 7 Yefer t¢ Spencer
Bower g Turner on Actionable Misrepresentation, Thirgd

Edition, Page 35,
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#"The representor may discover that what he
pelieved true when making tne statement was

in fact at that time untrue; OCT circunstances
may supervene which rendexr & statement, true
when made, untrue when acted upch. The former
class of case......- _..But in the latter
class the suhscquent events convert a true
ropresentation into something which, whether
to be regarded as fraudulent or not, is at all
events a misrepresentation in fact, unless the
representor supplants it by such timely mod-
ifications &as will render it in accord with the
new facts."

(]

Raference may also be made toO such casas &as Davies V.
T.ondon & provincial Mgrine insurance Co. (1872)8 Ch.D 4569,

0f some importance is that which Fry, J. said at pages 474

nghere parties are contracting with one another,
cach may, unless there be a duty +to disclose,
observe silence even in regard to facts which he
believes would be operative upoen the mind of the
other, and it rests upon those who say that there
“was & duty +o disclose, to shew that the duty
existed. .. .....hAgain, in ordinary contracts the
duty may arise from circumstances which occuar
during the negotiation. Thus, for instance, if

one of the negotiating parties has made a state-
ment which 1is false in fact, bul which he believes
to be true and which is material to the contract,
and during the course of the negotiation he dis-

co wrs the falsity of that statement, he is undexr
an obligation to correct his erronecus ctatement;
although if he had said nothing he very likely
might have been entitled tc hold his tongue through-
out. So, again, if a statement has been made which
is true at the time, but which daring the course of
the negotiations becomes untrue, then the pexrson
who knows that it has become untrue is under an
obligation tO disciose to the other the change of
circumstances.”

7o the same effect is the decision of the Court of Appeal
in With v. O'Flanagan (1236)1 Ch. 575. ‘In +hat case the
earlier. decision of Fry, J. in Davies case was approved as
is a statement of Turner, L.J; f;om\Traill v, Baring 4 De G.

J. & S. 318, From page 329 of that decision the following

AnnEears:
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"I take it to be guite clear, that if a person
makes a Tebresentation by which he induces

another to take 3 particular course, and the
circumstances are afterwards altered to the
xnowledge of the party making the representation,
but not to the knowledge of the party to whom the
representation is made, and are so altered that
the alteration of +tho circumstances may affect

the course of conduct which may be pursued by

the party to whom the Teprasentation is made, it
is the imperative dulty of the party who has made
the representation +to communicate to the barty to
whon the represantation has been made the alter-
ation of those circumstances:; and that this Court
will not hold the party to whom the representation
has been made boungd unless such a communication has
been made."

In the With decision Lord.Wright referred to the duty
which rests upon the party who has made the representation
not to leave the other party under an error when the

Tepresentation has become falsified by a change of circum-

stances. However, consideration of cases such as the abecve

Was not required in the Court below as the Pleadings adig

not bring them into issue.

One short word on the damages claimed may be appropriate.
Those were claimed, as already set out, on the hacis of the

difference in rental paid and the rental which would have

)

been payable but for the Price Freeze Regulations. 1In other
words, under +the guise of damages the Respondent was seeking
to have recovered the lost rental, T would have thought that
the more appropriate course would have been to have alleged

some- diminution in wvalue of the premises andg to have sued

for the difference between that value and the sale price,

VAccordingly, as earlier stated, the appeal is allowed.
The judgment entered for the Respondent ic set aside and
the matter is referred back to the District Court for judgment

to be entered for the Appellants, that is the Pefendants in
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the Court below, with the appropriate order as to costs.
In this Court the Appellants are allowed costs of $200 and

their disbursements.
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SOLICITORS:

Daniel Overton & Goulding, Onehunga for Appellants

Rennie Cox Garlick & Sparling, Auckland for Respondent
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