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GRAPHTC PRESS HOLDINGS LIr,trTED

First plalntl f f

LITHO PRODUCTTONS (1979) LIUITED

Second plalntifft _

RICHARD DUNNE

First Defendant

LTTHOPRIT{T (NZ) LTUITED

Second Defendant

Defendant

JUDG!,IENT OF EICHELBAUU J

Motion for Interrogatorles.
Prl.or to July lgTg the flrgt del?endant Hr

Dunne was a dLrector and sharehorder of a oompany called
r.ttho Productions rntd. A grrbstantlal part af the bublneee
of that company wae prlntlng work undertnkpn for the
Frudentlal Aseurance Conpany Ltd (tlre prudsn$iall . fn thari
nonth the record'pralntlff purchaeed the atpGts and goodwirl
of Lltho productlons Ltd. Followlng the purchaee the
flrst def,endant wac enployed by the second plaintlff.

"subsequently the buslnees of the gccond plalntl.ff wag
transferred to the fLret plaintLff whlch { n }hc r.^rrrar ar
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argument waa referred to as lts rparent company.. The
secord platntlff and later the flrgt plalntLff contLnued
to carry out printrng work for the prudentrar. Both the
agreement for sale and purchage and the contract of aervice
purauant to which lrtr Dunne was employed by the second plaLn-
ttff contaLned provLslons, not in identlcal tennsr to
restraLn competitl.on and prevent the uee or cormrunLcatLon
of any secret or confldentlal inforrnatlon relaglng to the
busineas of Lltho productlone Ltd. However ttre restralnt
of trade covenant included an expreas provieo that ln the
event that the flrst defendantrs contract of enplolment
should be terml.nated he was not prohiblted 

fron empr.olznrent
within the printlng trade anluhere ln Nq zealand ao rong
as the enployer waa not Lltho productlons Ltd or ltg
succerlor and wlth certaLn other cxceptLonr not preagntly
relevant. Both covenanta uere ettll current when ln uay
1982 Mr Dunnets emplolanent terrnLnated. He then took em-
plolzment slth the cecond defendant.

The amended gtatement of claLm allegee that
Mr Dunne has had a close associatlon wlth Mr Ternent an
officer of the prudentLar and that the buslnesg of the
Prudentlal hag now followed the flrat defendant to tho
gecond defendant. Four cauaes of actlon are ret out.
The flret twrr are agar.nat Mr Dunne alone, Thc flrgt relLee
slnply on the covenante contalned in clauges ll and 12 of
thc agreernent for sale and purchase. on lta face clause
12 la a covenant by the vendor company alone but lt J.s
pleaded ttpt lts terns are bindlng on Mr Dunne. The :plalnt!.ffs allegg that Mr Dunne has been lnatnrnental ln
thp Prudenthl I e prlntlng buslness belng placed wtth htn
for the bepefit of the aecond defendant, ln alleged breach
bf the covcnant contalned Ln clauge ll.
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The gecond cause of actl.on is founded on
the covenante contained in clauses l0 and ll of the con-
tract of gervice. rt is pleaded that in the dourse of
hle dutlea as dl.rector and enrployee of Lltho productLong
Ltd and eubaeguentty as an emproyce of the pla{nttffr l.lr
Dunne acguLred aecret and confldential bual.ness LnformatLon
rerating to the buslnegs of hls respectlve employera,
partlcularly Ln relation to the prudential, includlng its
regulrenents as to type styles, layout and desLgn and aleo
of the costing and productLon methods of the plaintiffs
applled thereto. rn negotl.atLng acceptlng and undertakl,ng
prlntLng work from the prudentlal for hfunself or for the
second defendant l.tr Durure, lt is contendedr hag uged and
conmunicated to the second defendant euch secret and
confldentlal lnformatlon, l.n breach of clauses l0 and ll.

The third cause of actlon Ls agaLnat both
defendantg. The pralntlffs allege that the gecret and
confidentlal Lnforrnatl.on allegedly passed to the gecond
defendant by trlr Dunne was conmunicated under c!.rcungtanceg
inpoelng upon the gecond defendant an obllgatlon of con-
fldence not to uge or dlecloge guch Lnformation otherrrlee
than wlth the authorlty of the plalntlff. rn negot!.atLng
for accepting and urdertaklng prlntlng rork from the pru-
dentlal both'defendantg used guch lnfor:natlon ln breach of
the obllgatlon of confldence upon thenr.

The fourth cauae of actLon 1l agalnat lhe
pecond defendant alone. Here the plalntlfift allege,tr,"t' l  

i ' l  'the second def,endanug astgponnltted r!,th {iporlcdgc o! :
tlrc contrqctual .obllgat!.ong of the flret {ofcndant, con-
stl,tuted unlawful Lnterfercncc with thc contractual

,relatlons between the ptatntlffs and titr Du;lnc.
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In respect of each cause of actl'on it Ls

alleged that the actLon of the defendant or defendants

have damaged the plaintlffsr goodwill, and ln dach Lnstance

ttrey seek an injunctl'on and damages ' ,

Aga lns t th lebackground thep la ln t i f f sseek

to administer 20 Lnterrogatories to the first defendant

a rd .a fu r ther20 to thesecond . Idono t6eeanysu f f i c -

ient foundatlon for the 91oba1 obJection made on behalf

of tlre flrst defendant that the LnterrogatorLes

oppressl.ve; the gLtuatLon bears no analogy to

were

Shore v

Thomas 1949 NZLR 690. It lg nec€8eary that I non go

through the lnterrogatorLes and deal wlth them eLther

lndividuallY or in grouPs.

[g!:j. Nos. 1 to 9 are dLrected to the

epec la l re la t l .onsh tpwh lch t t tga l legedhadobta l ' ne .d

betweeh Mr Dunne and Mr Ternent. obJectlon wag raLged

toNo l ,as l ' n thecaseo fanr :nbero fo therquea t l .ons ,

on the basls that lt related to evldence rather than facte

in lsgue. But ag Lord Egher gaid ln hlg clasgic Judgrnent

Ln Marrlott v ChamberlaLn 1886 1? QBD 154, 163 the right

to lnterrogate Lg not confined to facta dlrectly I'n Lgsuer

but extdndg to any facts the existence or non exlgtence

of whlch 1g relevant tO the exLetence or non exlstence

of ttre facta dlrectly ln Lgaue. The natrrre and extent of

the relat,lonshlp between ur Dunne and {r' Tqrnent prLor to

I July 19?9 undorrbtedly ts relevant to at lcagt onF fact

in issue namely the ecope of the goodwlltr'rcgutred;by the

secord plalntlff when lt purehaaed thc bu;{nesa of Lttho '

Prroductlqns Ltd. It was aleo gald that 
l\t ":":TU 

defen-

aant had adnltted the exlgtence of a cl9ao relatlonlntn

lna le t te rwr l t tenbyh tseo l l c l to rsb t l t t rdono t th lnk

ttrat that afforda a treaaon why the plalntlff, should be

prevented from aeeklng a more apeclflc adnlasl'on from the

f{rnt defendant Ln pergon' Interrogatorlea are not
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llnited to enqulry about Lnformation that the Lnterrogator

does not presently have, see The Supreme Courg Practice

1982 Vol I p 486. f do not regard the existence of the

admission contaLned in the letter as a eufftclent reason

for exerclalng ny dleoretlon agar.nst the appllcant. Accord-
lngly thts lnterrogatory Ls allowed.

sgJ. Simllar arguments were raLsed as

in relation to Int. l. Here however an addl.tLonal ground

of objection is that the form of the questLon seeke an

expressLon of opinion rather than any matter of fact. In

general lnterrogatories are not permltted for the PurPose
of securing an admLgsl.on of a fact the truth of which Ls

a matter of opinl.on, see 1982

Vol I p 489. Accordlngly I dlsa[ow Int. 2.

In ts .  3  -  6 . These were obJected to on

the basis that they related to evLdence and were not

material. TheLr materLallty followa from what f have

said under the headLng of Int. I. LLkewlge for the reaBona

gLven under that heading lt is my opLnlon that they aufflci-

ently relate to a fact ln issue ln the proceedLngs. They

are therefore all allowed.

fnts 7 -_9,. It was cotunon ground that

llr Dunne colnmenced hLg new emplopnent on Monday 2{ May

19S2. From ttre bar I wag Lnforrned without obJectlon that

lngpectlon had revealed that the followlng day 25 Uay the

aecord defondant receLved 16 orders frop ,phe Prudentlal.

Tlreee lntarrogatorLee ellclt f,acts relat$pg to the ranner.

ln whlch the Prudentlalrt nork eane to the second detendant.

fn ny vler thege queatLons are dlrectly Fclevant to facte

ln lsgue ln the flrgt three cauBes of actlon and r allow

then accordLngly.
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Intg.  l0 and 11. These were obJected
to on the ground that lt 1g not perml.sglble for a plalnttff
to interrogate one defendant Ln order to obtalrf evLdence
agalnst the other. At any rate where aeparate torts are
alleged guch Lnterrogatorieg are not permlsgr.bt'e, even
though it ls a proper case for Joinder of the defendants
under R 6l : DavLn v Brown 1930 GLR 552. The princlple as
r see it is that the lnterrogatory nust be relevant to a
matter ln issue between the Lnterrogator and the party
sought to be Lnterrogated. rn these questions the plaln-
tlffg seek an adnissl.on from the flrst defendant that prLor
to the Prudentlar placLng orders for work with the gecond
defendant l,tr Dunne had not Lnforured eLther the prudentlal

or the second defendant of the exl.gtence of the restrlctl.vc
covenants. Those r consl.der are matterg relevant to the
allegatLon Ln the cauges of action agaLnst the fl.rgt.de-
fendant that l.n breach of an obrlgatl.on of confidentlality
he negotiated for work from the prudentlal. r therefore
allow both questLons.

In t .  L2 . Ae ttlr Gault conceded thls called
The lntenogatory tg dtg-for an expression of oplnJ.on.

allowed.

fnt. 13. Clearly thla ia relevant to
breach of confldentlalLty. The lnterrogatory l.e allowed.

fnte. l{ and 15. Theae wcrc obJected to on
grourda that the lnformatLon aought wa! covared by i letter
wrltten hy the gollcltora for Mr Dunne, On analyals r do
not thtnk Ulat thlg lg 8o. In addltionr'ag dLacuased :

undcr xntr l, r'do not conglder that thtr pbjectlon La
sound ln prlnciple. Both are allowed.
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Ints. 16 - 18. Thege revert

allegatLon of a close relatLonshtp between

to the

Mr Dunne and

the Plrdential whlch contLnued whlle he wae employed by

the plaintlffs. That matter Ln turn ie relevant to the

plaintiffsr contention that Flr Dunne procured or enticed

the Prudentialrg business to the second defendant. Being

in ny opLnion material to the exLstence of facts relevant

to mbtters Ln issue, these lnterrogatorLes are allowed'

Int. 19. This seeks to knos whether ln

his employment rtith the eecond defendant lilr Dunne has

prepared or participated Ln the preparation of costLng

for the Prudentlalrg prlntlng work. It waa obJected to

on the basLs that lt relates aolely to the claLmg againct

the second defendant. AB f gee it, ln relatLon to the

allegations of mLsuge of confldentLal lnfonnation, lL le

relevant also to the claim agaLnst llr Dunne and I allow tt

accordlngly.

The remalning interrogatoriea are dlrected

agalnst the eecond defendant. Coungel for the plalntlffs

agreed to the deletion of No 20 as the infor:natl'on sought

had been ellclted uPon I'nspection.

Tnt. 22. Interogatory No 2L, to whlch no

obJcction was made, enqui.res aa to the dato uPon which an

emploJee of, the Prudentlal flrst aPProachqq ttre aecond

defendant to dLscugs or order prlnting rcr*. Int . 2? askg

the nane of the e!0ployee. Had the gueetlon been ltnfted

to cngulrlng vhether the e$ployca rra! l'lr Tqrncnt Lt would 
_:

hava seetred relevant but ln lts wlder forn lt appeara einply

to enqulre ab9ut evldence. Accordl.ngly tr,'dtsallow the

question.

! Int. 24. Before fnt. 23 wat tnended, ![r

Castle obJected to Noa 23 and 24 on the lame groundt narnely
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that they eought the name of a wLtnegs. No. 2l relates
only to the actLons of the flrgt defendant and appears to
me to be relevant to the guestlon of the creitLon of
relatlons between the Prudential and the gecond defendant.
It ls therefore allowed.

fnt. 35. Thig enguLres whether l{r Dunne
recelved any remuneration from the second defcndant bayond
hla agreed ealary. It wae argued that thts rag relevant
in that an affirmative answer could be the foundatlon for
questlone Ln croaa-€xaninatLon aa to the nature of the
services for whlch the addltlonal payment had been made.
It le not enough that questl.ons may help the Lnterrogptor
indLrectly If they relate to mrttere whlch need not be
proved by him : t{Llklns v Connell 1903 22 NZLR 961 (although
for completenees lt should be added that intcrrogafories
are permltted for the purpose of deatroylng the opposl.te
partyrs case). Here the answer does not lead dlrectly
to any natter Ln issue and belng ln rny opLnlon too remote
to relevant isgues, I dlsallow Lt.

In ts .  36  39 . f regard 36, 37 and 38
as rerevant to eetablLghlng that tlre fLrgt defendant wag
enployed by the second defendant ln a poaltlon where, for
the benefit of the latter, he wae able to take advantage
of confidentl.al Lnforrnatlon he nay have acgul.red prlor

to the cotruencem€nt of hlg emplolment. Ar such, contrary

to the gubnlaglon on behalf of the second defendant, they
are relevant to the cauaea of actlon agalnat ttre latter
anil f allos then accordLngly, No. 39 alpumee, wlttrout :
cuf,flclent foundatLonr that the prudentl,al waa included
anong the cugtonerg of the gecond defendant for whLch Mr
Dunne ,uas reaponalble. As a matter of fornr lt Le oppregglve

and I dlgallow lt.
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fn t .  40 . This was eventually abandoned.

The second defendant dld not obJect to the
interrogatories not speclficatty mentLoned vLl Nos 2L, 23
and 25 - 34, rn some cases after they had been amended.
As a number of the interrogatorr.es underwent arteratron
durl'ng the course of the hearlng r wirr attach to thls
Judlgrment a copy of the draft interrogatorr.es indrcating
the amendments made, and showJ.ng those dl.sallorred.

I formally order that the ptalntiffs have
leave to deriver interrogatorr.ea in wrrtrng to the defen_
dants in accordance wlth thte Judgrmentr that the defendants
anawer the interrogatorlee by affldavlt wtthln 2t daye of
servlce of the order upon them (the answer Ln the case of
the gecond defendant to be by therr director Arran ceclr
Read) and that costs be regerved.
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