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ORAL JUDGMENT OF ROPER J. 

This is an application under the Family Protection Act 

1955 by an adopted daughter. being the only child of the 

Testator, who died as long ago as 1973. By his last will 

dated the 18th January 1973 the Testator left his wife. who 

still survives. his personal chattels and a life interest in 
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residue with the remainder to the children of his sister who 

survive his wife's death. There are four such children, all 

living in England, and one can infer that they are all of 

mature years. It would seem from the only affidavit filed by 
one of them that if they had ever seen the testator at all it 

would have been when he was invalided to England following 

wounds in the last war. The only affidavit filed by the 

beneficiaries in England is in opposition to the claim and that 

opposition has been fully supported by Mr McVeigh's submissions 

at the present hearing. 

The nett value of the estate is to the order of 

$33,000 represented by a dwelling, some mortgage investments 

and a small amount of cash. Probate was granted to the 

Defendants on the 25th June 1973. The estate duty accounts 

had been filed by 20th July 1973 and duty paid later in that 
year. In 1974 the Defendants reported that administration of 

the estate was complete. The first notice the Defendants had 

of the Plaintiff's claim was a letter late in 1976 from the 

Plaintiff's solicitors. The Plaintiff's reason for the delay 

was that she had always believed that the whole estate would go 

to her mother and only commenced the proceedings when she found 

that not to be the case. The present proceedings were filed in 

February 1977 and leave to extend the time for filing was 

granted by Perry J. on 24th November 1977, although an 

affidavit had been filed by the Defendants confirming that 
administration was complete. There was perhaps no jurisdiction 

to make the order extending time but I cannot go behind that 
order at this stage. 

The Plaintiff is now and it seems that she lived 
with her parents until she was married in about at the age 

of The only reason the Plaintiff can give for being 

excluded from the will is that her parents took an instant 
dislike to her husband and she became pregnant before the 

marriage. That seemed to be a circumstance that the testator 

just could not accept. Perhaps the widow could have thrown 
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some light on the testator's reasons for excluding his daughter 

from the will, but she has taken no step in the proceedings. 

According to Mr Robinson, the testator's solicitor. he had made 

at least two earlier wills for the testator and at no stage had 

the testator mentioned he had a daughter, and indeed Mr 

Robinson didn't find out the fact until some years after the 

testator's death. 

It is fair to say that at the time of the testator's 

death the Plaintiff's circumstances were such that the testator 

should have given anxious consideration to her need for 

maintenance and support because the need was obviously there. 

whereas he owed no real moral duty to the relatives in 

England. The Plaintiff and her husband are now separated. 

The Plaintiff lives in Australia and the husband in Picton 

where he has custody of the three children of the marriage. 

Those children are now aged An affidavit from 

the husband indicates that he is not in a sound financial 

position by any means. The youngest child has health problems, 

having apparently suffered brain damage at birth. ·That child 

was adopted on 1976. The Plaintiff has now completed 

training as a nurse in Australia and earns $A200 per week. She 

has no savings or significant assets and when she and her 

husband separated she transferred her interest in the 

matrimonial home to him. It was a house that they had 

purchased some six months before the separation. 

Although the testator may have felt that he had some 

justification for excluding his daughter from his will the same 

could hardly be said for his grandchildren, and two had been 

born by the time of his death. Their need for maintenance and 

support, having regard for the circumstances of their parents, 

must have been obvious, and in failing to recognise it the 

testator failed in his moral duty to them as he had to his 

daughter. A lapse of eleven years since the testator's death 

makes for some problems in a resolution of this matter but I am 

satisfied that justice will be done if on the death of the 
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widow the trustees stand possessed as to one half of residue 

for the two older grandchildren, with the remaining half to the 

Plaintiff on terms that she assign one half thereof to the 

youngest grandchild Lee, who cannot otherwise be provided for. 

I require a draft order from counsel to give effect to 

that direction. 

As for costs, there is a difficulty because there is 

very little cash in the estate and any substantial awards will 

affect the interest of the life tenant~ The Plaintiff is 

legally aided and there will be no order for costs in respect 

of her. I reserve the question of costs so far as Mr Clark 

for the grandchildren is concerned, it being his intention to 

apply for legal aid. Mr Mcveigh for the English residuary 

beneficiaries is awarded costs of $400 and disbursements, if 

any, to be paid from the estate. 

reasonable travelling expenses. 

Disbursements are to include 

Solicitors: 
Petrie Mayman Timpany & More, Timaru, for Plaintiff 
Robinson Robinson & Gregg, Ashburton, for Defendants 
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