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This is an apneal from part of a judgment aiven
in the District Court at Inveréargill on 14 Tehruary 1933
whereby the appellants were ordered to pav the sum of $2 , 500,
being the purchase orice of one Angora buck goat sold to them

by the resnondents. The District Court Judge ordered the

appellants also to pay interest on that sum at 15% per annum
from 1 hugust 1979 until 14 Februarv 1983. The appéal is
solely in resnect of the judanent for interest.

It was & stale claim that came hefore the
District Court Judae. It is now cven oller.

ShOre wera many

intoerlocutory proccedines includine substitution and addition
of plaintif’e and actions  ~ Fohalfl of the defondants

joinins a third sarty which in the circumstances was founed
to o unjustified. "here were several statomants of coloin, but
the final amended statement of claim that was before the iristrict

Court Judg¢e in relation to its claim for. interest said:-




"5. It was a condition of the agreement for
sale and purchase that the defendants
would pay interest at the agent's current
rate from the date of purchase if the
purchase moneys were not paid within
fourteen days. The current rate for the
material period has been 15 per cent.”™
The defendants, who are now the appellants, did not file
any specific pleadings to this allegation, but of coursc
the notice of intention to defend denied that allegation.
On appeal the apnellants have submitted that
the sale was a private one between the appellants and the
respondents in no way involving the asency of J.E. Uatson &
Company Ltd, a2 stock and station agent of Invercarcill. The
District Court Judde has found as a fact that the sale of
the goat was through the agency of J.E. iatson & Comprany Ltd
and that an account for the purchasé pPrice was forwarded by
that company to the appellants. It was on an invoice of
J.E. Vatson and Company Ltd marked:~
"Terms -~ nett cash. If not paid within fourteen
davs interest will be charged from the date of
purchase."
The princisal issue hefore the District Court
Judge was cssentially one of misreoresentation against the

respondents and an allegation of negligence against the third

party, J.E. Watson & Company Ltd. The District Court Judge

)

found that there was no relevant misrepresentation and that
there was no nealigence on behalf of the third party.

Althoush tho laintiff specifiéally clained interest; it was
5o doubt not the najer issue iﬁ contaest hefore the histrict
Court Judee.  Uith fﬁﬁ;cct to the Listrich Court Judge, I am
satiasfiad that he has not properly anplied his mind to thwe
ovidence before hiim and the issues. I resvoectfully agroo
with him that this was a sale by the resrondents to the

appellants through the agency of J.E. VWatson & Company Ltd.




That being the contract hetween the apnellants and the
respondents, it is necessary te ascertain what was involved
from that.

The evidence called by the accountant from
J.E. Vatson & Company Ltd nade it clear that that comnany
accevted that it was a sale through its agency and on evidence
of the sale it debited the appellants with the purchase vrice
an¢ it credited the resmondents. fThe evidence is that sone
six months hefore the date of hearina in the District Court
that credit was roversed. T an satisfied that the contract

betueen the appellants and the respondents was one not at all

3.

uncommon hetween farmcrs relating to farm stock. It was
essentially a private sale from the resmondents to the
anpellants but throuch the agency of the stock and station
firm with the conseruences that the stock and station firm
would &ebit the nurchaser and pav out or credit the vendor
almost immediatelyv.

Counsel for the respondents admitted that

the onlv ground on which interest could have been shown to

have been part of the contract was on the basis that the

contract was one involving the agencv of J.L. Vatson & Company
Ltd. The evidence satisfies me that that contract did not

attach to it interest pavable ito the vendor. hatever the

contraciual relationshiv was

)

bhetween the annellants and the

stock and station acener has ant beon astablianed
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Trecuently dees whot it Jdid here, and that is debit the

vurchaser and credit the vender. fThero nay well have heen




circumstances from which a contract could be implied or
expressed between the appellants and the stock and station
agency Ifirm whereby as a result of involving them in the
contract wiﬁh the resvondents they were contractually hound
to pav the stock and station agency firm interest for late
payment. That simply is not established. It is not
established whether the respondents' account with the stock
and station agency firm was in credit or debit. It is not
established whether that account attracted interest if in
debit or earned interest if in credit and if so at what rate.
It is clearly estallished that the practice of the stock and.
station agency firm was to charge interest to a defaulting
purchaser at 15% »er annum. But there is no evidence to
indicate that it did that solely as &gent for the vendor

and that it would account to the vendor for the precise
interest that it received. It is highly unlikely that such
would have been the case and the absence of proving that to
bhe the case means that the respondent as plaintiff failed to
prove that interest payable to J.E. Watson & Company Ltd was
in fact interest payable to that company solely as agent for
the vendor.

I accordinaly respectfully differ with the
conclusion of the District Court Judage that this was a contract
where 1t was shown that interest was payvable by the purchaser
to the vendor. TShere nay in the circunstances have been somns
intorest ﬁayublm to the stoc: amd station asenc Tirrs, bhut it
vould seom that they nhave lost any richt they aicohi have teo
claim that Ly hoving cancalled the crodit which tho allowad
to the vendor. Zhat cimoly does not arise in these procecdings.
It may be, for instance, that the resrnondents have @ richt

of action against the stock and station firm for not having
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’ continuad to credit the amount vith them, if in fact as the
stock and station acent firm maintains it is entitled to
interest from a defaulting rurchaser heocanse it allows
credit to a vendor. That also does not arise in these
procaeadings and is probably not likelv to arise in anv other
i»ecause the vrincipal vartner of the resmondents is in fact

, " the stock manager of the stock and station agent firm. I

moention this bhecause the contractual relntionanxn hetweon
farmers and stock and station firns is one that is frecuentlv
a mattzr of some ambiquity It does neot, hovever, oxist to

justifv a clain for interest on hiF narticular contract, and

I am accordingly satisfied that the District Court Judae should
not have awarded interest at 15% »ner annum in accorxrdance with
the contract.

There now calls for consideratibn the discretion
to award interest under the Judicature Act. That is at a
maxinun of 11% ner annum. The evidence shows that the
resrondents received credit for the amount from shortlv after
the sale in 1979 until October 1922. Thev were without that

credit from that time until the date of the jurdmonu Were

it not for the fact that the evidence showed that the stock
and station adgent firm had itself credited the resnondents

1 2 areater nart of :the neriod T should have heen inclined
suaenat 197% antil the date of the Judement.  2As, howevor,
a crodit was alloecad, GJustice voul? =gan bo me to recuire that

o Lo taken into nogcount,

The annenl will be nllawad, The syovision for
intorsest in the Judenant vill b oeonealled and in lion btheroee?
i1l e oa ﬂrcvinion that the resnondents shall have interost

v

at 11% vrer annum “rom 22 Oct ber 1282 dntil 11 March 1983




which was the date on which the District Court Judge delivered
his judament. Althouah the arpellants have cucceeded in part
I do not consider this an appropriate matter to award costs

on the appéal and no costs will be allowed in respect of the
appeal.
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