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IN THE MATTER OF Rule 265 of the Code of
Civil Procedure

AND

IN THE MATTER OF An application by
RAVMOID ALFRED MARSH
for an Order setting
aside judgment

BETWEEW DIAUE ST. CLAIR KOUTS50S

Plaintiff

AN D RAVMOND ALFRID MARSIH

Defendant
Counsel: G.L. Colgan for Defendant in Support

J.P. Doogue for Plaintiff to Ovpose

llearing and
Judgment: 7 September 1984

ORAL JUDGMENT OF GALLEIN J,

The applicant has moved for an Order setting aside
judgment and has also moved for an Order for stay of execution

of judgment,

As far as the motion for stay of execution of
judament is concerned, while Mr Doogue for the plaintiff in

the earlier proceedings does not consent to that motion, he




does not as I understand it, oppose a temporary stay of
execution on the understanding that time can be made available
for the substantive application in the week commencing
8 October although he has specifically asked that it be

recorded that this is the basis of his lack of opposition,

A temporary stay of execution is therefore aranted
and I note that Mr Doogue reserves the richt on behalf of the
original plaintiff to onpose any extension of that temporary

order .

Mr Doogue has moved under the provisions of Rule 184
(2) of the Code of Civil Procedure that the applicant should
be available at the substantive hearing for cross-examination.
In a careful and detailed argument, he has set out a number
0of reasons why this should be regarded as a situation giving
rise to special circumstances as those words are understood
where thev annear in the Rule, EKEe submits that the material
which has been supplied by the applicant in the affidavits
is not sufficient without cross-examination and in warticular
he considers that the Court needs additional information with
regard to the reasons why the applicant did not consult a
solicitor or make or endeavour to nake, special arrangements
to be present at the hearing, Ile points to the allegations
which the applicant makes and he draws attention to the
fact that if the applicant is unsuccessful in his substantive
notion, then a difficult trial relating to matters which

occurred a considerable time ago will be avoided. It appears




too that there is a considerable disnute between the legal
advisers who were initially instructed by the parties as to
what arrangements, if any, were made with regard to what the
apprlicant contends was an agreed adjournment and which the
plaintiff in the earlier proceedings says was a request for
an adjournment refused and in consequence the plaintiff
obtained judement in the absence of the defendant. Bearing
those matters in mind Mr Doogue now asks to extend his
application to include Mr faich who was the person advising
the arpplicant in a voluntary capacity'and who has filed an
affidavit giving his understanding of the arrangements

which were made. Mr Colgan opposes the applications and did
so in some detail, putting forward opposition to each of the

points made by Mr Doocue.

I propose to decline the applications and I do so
substantially because the reasons which are nut forward in
support of the arplications are all, on analysis, reasons which
tend to deal with the substantive application itself and its
merits or lack of them. This application is not before ne.

It will have to be determined in the end by the Judge who hears
it on the basis of the information which he has. He will no
doubt apnroach it on those princinles which have been
established in relation to applications for re-hearing, but

I am sure he will not endeavour to resolve the substantive

aspects of the claim on the re-hearing apolication.
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It seems to me that the deficiencies in the
affidavits to which Mr Doocue points, are matters which could
be cured if necessary by additional affidavit evidence ~ that
if the applicant does not choose to make this information
available, then it will be a matter for comment on the part
of Mr Doogue's c¢lient that this has not been done. I cannot
think for example, that the cross-examination of legal
advisers is likelvy to lead to more information being before
the Court than would be the case if they were to file
additional affidavits and I think Mr Colgan's point is valid
when he says that it is perhaps premature to applyv in respect
of My Haigh before a subsequent affidavit is filed by !Mr Young,
Mr Doogue cuite properlv said that the affidavit is unlikelyv to
make concessions, but I cannot assume what it will contain.

I have no doubt that the two legal practitioners concerned
will make available material to the best of their recollection
and naterial which as far as possible relates to the comments

nade by the other.

In the end, I think the most significant factor is
that this application will not be the substantive hearing
between the parties and should not be so treated. There is
of course nothing to stop Mr Doogue's client making a
renewed application on the basis of the completed material
which will be available for the hearing of the application and

it will then be a matter for the Judge dealing with the




narticular application to make a decision on the basis of

the material before him.

At this stage, I do not consider that the snecial
circumstances contemplated by the Rule have been met and T

accordingly decline the applications,
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