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The applicant has moved for an Order setting aside 

judgment and has also moved for an Order for stay of execution 

of judgment. 

As far as the motion for stay of execution of 

juc1.,::;nent is concerned, Hhile Mr Doogue for the plaintiff in 

the earlier proceedings does not consent to that motion, he 
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does not as I understand it, oppose a temporary stay of 

execution on the understanding that time can be made available 

for the substantive application in the week col"'.lI::encinr_r 

8 October although he has specifically asked that it be 

recorded that this is the basis of his lack of opposition. 

A temporary stay of execution is therefore -:::ranted 

and I note that Mr Doogue reserves the right on behalf of the 

original plaintiff to oppose any extension of that temporary 

order. 

Mr Doogue has moved under t;1e provisions of ~ule 184 

(2) of the Code of Civil Procedure t:iat the applicant should 

be available at tl:e substantive heurinq for cross-examination. 

In a careful and detailed argll.I'.',ent, he '.1as set out a nuriber 

of reasons why this should be regarded as a situation criving 

rise to special circu~stances as those words are understood 

where they a;::,pear in the Rule. He submits that the material 

which has been su;iplied by the applicant in the affidavits 

is not sufficient without cross-exai-nination and in 9articular 

he considers that the Court needs additional inforr1ation with 

regard to the reasons why the applicant did not consult a 

solicitor or make or endeavour to make, special arrangeDents 

to be present at the ~earing. I~ points to the allegations 

which the a;;iplicant r.'.akes anc: he draws attention to the 

fact that if the applicant is unsuccessful in his substantive 

r.10tion, then a difficult trial relating to natters which 

occurred a considerable tine ago will be avoided. It appears 
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too that there is a considerable disnute between the legal 

advisers who were initially instructed by the parties as to 

what arrangenents, if any, were made with regard to what the 

applicant contends was an agreed adjournnent and which the 

plaintiff in the earlier proceedings says ·,ms a request for 

an adjournnent refused and in consequence the plaintiff 

obtained jud<'.Dent in the absence of the defendant. Bearing 

those matters in nind :'1r DOO0ue now asks to extend his 

application to include '1r I:aigh who was the person advising 

the applicant in a voluntary capacity and who has filed an 

affidavit giving his understanding of t!:ie arrangements 

which were eade. Mr Colgan opposes the applications and did 

so in sor:ie detail, putting forward opposition to each of the 

points made by ~tr Doogue. 

I propose to decline the a~plications and I do so 

substantially because tl:e reasons which are rmt forward in 

support o! the anplications are all, on analysis, reasons which 

tend to deal with the substantive application itself and its 

nerits or lack of them. This application is not before ne. 

It will have to be deternined in the end by the Judge who hears 

it on the basis of the information which he has. He will no 

doubt approach it on those princiriles which have been 

established in relation to applications for re-hearing, but 

I am sure he will not endeavour to resolve the substantive 

aspects of the claim on the re-hearing ap?lication. 
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It seens to me that the deficiencies in the 

affidavits to which Mr DooITue points, are matters which could 

be cured if necessary by additional affidavit evidence - that 

if the applicant does not choose to make this infornation 

available, then it will be a natter for cor:tD.ent on the part 

of Mr Doogue's client that this has not been done. I cannot 

think for example, that the cross-examination of legal 

advisers is likely to lead to more information being before 

the Court than would be the case if they were to file 

acditional affidavits and I think Hr Colgan's point is valid 

when he says that it is perhaps prenature to apply in respect 

of ~-lr Eaigh before a subsequent affidavit is filed by Hr Young. 

!Ir Doogue c:uite properly said that the affidavit is unlikely to 

nake concessions, but I cannot assu~e what it will coctain. 

I have no doubt that the two legal practitioners concerned 

will nake available material to the best of their recollection 

and naterial which as far as possible relates to the co::unents 

made by the other. 

In the end, I think the most significant factor is 

that this application will not be the substantive hearing 

between the parties and should not be so treated. There is 

of course nothing to stop Hr Doogue's client making a 

renewed application on the basis of the completed material 

which will be available for the hearing of the application and 

it will then be a matter for the Judge dealing with the 
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narticular application to ~ake a decision on the basis of 

the material before him. 

At this stage, I do not consider that the snecial 

circ1.unstances contemplated by the Rule have been met and I 

accordingly decline the applications. 

Solicitors for uefendant 
in Support: 

Solicitors for Plaintiff 
to Op;::,ose: 

lv!essrs Hai,::,h, Lyon and Co::-.1pany, 
2\ucklanc: 

'~essrs ''cCc1w, Le':ris, Chapr::an, 
Har.ilton 




