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,JUDG11ENT OF . M.OLLER, J. 

GI Ml,RTIN (the~deccased) died on 

1979. On that day he was driving over the Auckland Harbour 

::lridge in a northerly directicm ,.7iJ,~n his CD.r hit on,2 oi: the 

centr~l buttresses. He was a]onc in tho car, and he died as 

a result of the accident. He was an alcoholic , and tes~s ~£ 



his blood shm12d that, at thG. tirn2 of the colL-:.~i.on, Ji,.;;: 

was in an advanced state of intoxication. ne was then 

years of age, He died intestate, and the plaintiff, 

who is his widow, commenced these proceedings seeking 

further provisio;" out of his cc,st2,.tc, t:han that to 1111i,:h she 

is entit1ecJ \}1ide1~ the prov; ,c.:i_onE; of the Admini,"'tr2; ti0i·1 

Act J.969. She is in her year. 

'l'herei are two children of the marriage, both adopt8d. 

One is P Ivlartin, born on 1950; and 

the oth(,r, at t.11e time of tl,P i,~SlJ,? of these proc,.:;cci.'..w;:,;, 

·was unrnarri.ed and was then I> Martin, bon·; un 

1956. 

to one,!}. Baker, and the second of her 

two affidavits is made under the name of B 

Baker. 

It is to ho noted that the son and the wido~ arc 

administrators of the deceased's estate. 

The son (P has two sons of his own. 

They are: A born on 1971; and 

D born or 1':7.:L Mrs. Bake~ has a 

daughter, born on 

Mrs. Baker make2 no claim for further provision from 

the estate either fo~ herself or her daa9hter. She 

lends support to thG widow's claim. D makes no 
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cla.in, f:corn the estate for anyt:lli.ns 

Administration Act alJ.ows him, but very stronuou1;Jy opposos 

the plaintiff's claim. 

counsel to represent Pl 

them. 

P c1nc1 t.he v1ido\V, an.J thif3 has ~.-bvio1.~sl~/ occzi_:::ic,r:,:d 

G.ifficuli.:.ic.s .Ln the adr,1:ini.sU.·ation of th2 eec.l~c'i.:.c,. 

some of the af f iclavi t.f3, paj:ti cuJ_a): J:: Uio ,~c of tl,c 1··; dc'.7, 

which contain allegations agairst. P ore veJ_"J open i l!C.:erc,:: 

i.~ ,. ' } ~ .. 

7. 5 7. 

~L'hc deceased vc1as bo:cn in the TJ:1:..i-'c.cd ~:t.o.te~_.: of 

Second World War. 

1944. From 194G to 1~19 J.ivcd in Scattl2, 

where t.lle deceaf;ecl f in:i. shed obtair; 

accountancy at U,c Univu:,,ity ot \;,,s 

1949 and 1953, the deceased studied for, and eventua] 

obtained, the degree of iliast.ej: of Eco:eorciic::; L,t th.e l\ncL.-:.c:cn-:l 

University . In Aucklcmcl they first lived in ,:;, bcnse in 

Epsom, which was finalJ.y 1:esisl:.er0d in i.::heir 

names as joint owners. This horne t:r.e.s sold u.nd anothc~r 

purchased. This was n.ern1..1.cra. 1 -t: ,·.' a .s 

re9istered in the, nam,2s of both of them as t8n2.I1c:s-ir,-co1c,mon 

in equal shares. The deceased arid the plaintiff were 

still living in this prcperty when the deceased died, and 

the plaintiff is still occupying it. 'l'hen, in 195C, 
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they bought a beach property at Manly, and 

this was :;:egistered in their narn0,s as joi11t owner,;. 

The plaintiff began working full-time in 1976. 

She did this because of problcrn,3 that hac1 arisen in the 

marriage as the resuJ.t of the dcceased's b2coming an 

· alcoholic. As already indicated, ~his condition continued 

until his death, and the plaintiff says that she wo~ked 

because she "was wor:ried about (her) sec,_iri t:y". On the 

totality of the evidence before me, I feel fully justified 

in finding that, althonsrh the plz,intiff c:rnd the dccczi,Jed 

continued living together until. his death r die atrno,.;phere in 

the home must have bee,n one of considerable tension which 

developed out of the attitudes of them both. 

At the time of the deceased's death he was a 

partner in a fir,n of cha;-ccJ:cd 

accountants with an extensive cc,nnexion Uiroughou,: :·Jc-,; 

Zealand. 

The assets in the estate ~ere first ~cult witn in an 

affidavit by P and the plaintiff; as administrators. 

This was filed on 1st July 1981. 'I'hen, on 8th J·uly 1983, 

a further affidavit was filed de,,ling w.i.U-: t:his a'3~)eci.: of t 1,c 

matter, this one being sworn bye s0licitor engaged in the 

administration of the estate. However, on 20th July 1983 

(the day before the hearing:~_commc:mced) tJ:1<2r'°' was fJ.led 

another affidavit sworn by this same solic.:itor, which, though 

it differed to some considerable exteHt f:;:-op1 th8 details to 

which the deponent had sworn twel.ve days cu,:lior., I have 

accepted as correctly setting out the pcsition. 
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Summarizing wh,,t 2ppears in the soL.c.i ~~or' ~3 second 

affidavit:, but leav:;_ng a;:.;:i_c?c for the mrn<i 0 •,,i.: tllc:: property in 

Road and also another asset which is referred to in 

the document as ' Station", there is a nett balance of 

approximately $115,000. Included in this sum is a 

valuation of a share portfolio amounting to $70,782.35, 

and the balance appears t·o l:,0; in cash, ciUy,:c c.vailable or 

readily dVaila~le. 

I turn now tc Road. The house on the property 

is a large two-ston·~yed one in "'l'udor style" contai:1ing 

4 bedrooms~ a sunroom, and all living and general utility 

rooms that one would expect in such a home. In respect 

of it I have two vah12.t..i 0:.1,3. One has h~"i?'J ,:u;)plied by the 

plaintiff, and the other by the solicitors for P 

first of these is to the effect that, at 9th June 1983, "the 

subject property's market value range" was between $185,000 

and $190,000, and it suggests that, if it should be placed 

on the market, it shoi.-..ld be "listed at -just un(Jr:,:,:- the 

$200,000 level". The otJk'i: valuer savs that tl 0.e market 

value, at 1st March 1983, was $190,000. 

I intend using the figure of $190,000 in connexion 

with this aspect of that matter, and that means that there 

must now be added to tlw f.i.qure already me:-it:ioned of 

$115,000, the sum of :195,000r giving a tot,"1., v::i.',:hout yet 

including Station", of $210,000. 

I now come to "Rc,hui Station". This is a difficult 

matter. Filed on behalf of the plaintiff is an 

affidavit by one, P1 Howell, who describes 

himself as "a partner in the fina of 
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Chartered Accountants, formerly J:-11ovn1 as 

And he goes on to say that, as such partner, he is 

"responsible for the Station Partnership, and the 

associated company Fann Contractor's Ltd.". 

the company owns a block of land upon which the partnership 

carries on a farming business. The company has a total 

sh21~cl10lding of 26,000 shares, of 1·1hich th2 estate mrns 

l,080 fully paid-up ordinary shares of $1 each. It also h;1_s 

an interest of $26,000 in the partnership , which on 8th July 

19 [33 (the da.te on which Uw affidavit was s1•.ro:c-n.) had "2. r.iresen'c 

capital of $604,500". Mr. Howell goes on to say that the 

estate also has "a proportionate interest in 890 shares in the 

company being part of the 26,000 shares alrc refe:oc,d to", 

and that these 890 shares" are held in the proportion that the 

partners own partnership capital". He adds that the "overall 

rc,,ult is that the sharc,3 in the ccmpany •.. and the 

partnership are held in identical proportions". 

However, MJ:·. Howell adds tha.t "the farn1-~ncJ activities to 

date have basically incurred loss8s whicl1 h~vG been met 

internally by the partnership and the Estate has not been liable 

to make any contributions beyond~ ciapital contribution (in 

1982) of $1000". It appears f:J;·orn the l?c;c,t paragraph in the 

affidavit that the partners decided to sel], that a sale was 

almost effected but 11 appea1::-s to ha.ve faller: do,,m", and unless 

11 it can be revived no other sal'e is at p::::-e,ff,ril: in siqht.". 

The first affidavit by the estate's solicitor was 

sworn on the same day a.s that of Hr. Howell, cl.led in it this 

appears:-

11 Interests in Station partnership and Farm 
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assets were togothc~ valucJ at $37,COn.uc. 
\qc undcr~31:nr~d ·LJ1a.t a sal1..~ CJ? t.i1-.:: pJ:;);.jc:·:-i:y ..!-.,:) 

c1.1rre:1tly' }Jc-:inq ·1.:2d \·.7 J1ic:h \'.'\.YL:ld .1..-2(=;_li:--1c 
2tpproxi1c1;:.;tcly $70,000.00 £0:.· thee: e,:i. te, .S,,l'-' 
proceeds would be cct to a ta~ ljabi.litv on 
approxinv;.tc0 1y $1C, 000. 00 of this su1r,." 

tho company in the as:oets of tJ10., e:c:Ud:c c't ~:;c,ooo. 

In his s~Jmis~ions to me Mr. Cavan 

provision out of the estate, and, in this connc~~oii th fjrst 

the' intesta.cy by vi.·ci: 11.c\ of thc:, ,'.c1r::inic:t;:DLi.un J\r;t. SJk' 

receives, by virtue of the 

by U1e Ad;nin:i.siTilticn i',rncndn:ei-i'i: Act. 197 S, 

1. A capital snm of 

7 /'"··,c3 OJ" -· O.!. • . 

interest 
the cstntc 1 s half 
in Ra.11u.:l }\cad 

I/3rd of the estato 1 s interest 
in t:11e Stc:.ticr1 

4~ l/3rd of the estat(:: 1 s tntcrf:st 
in the r0:s:i.due (thztt is to 
say: $115,000 
less 25~000 

$ 90,000) 30,000eOO 
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Items 1, 2 and 4 total $86,650, and, at what seems to me 

to be a very conservative estimate, I am assessing item 3 at 

$15,OOG. 

$101,650. 

This means that the total for all 4 items is 

I comment in passing that I have not overlooked that 

sec-t:ion 77 (l) (a) of the Administration Act alf;o gives to the 

widow, as her absolute property, th~ decease~•s personal 

chattels. In his first affidavit the solicitor for the 

estate says that "for Estate Duty purposes we assessed 

personal chattels as having a value of less than $6,000". 

Considering the other substantial assets of the widow to 

which I am about to refer, I propose disregarding the 

value of the chattels in my assessment of her capital position, 

By virtue of her survival of the deceased, she now owns, 

wholly as her own property, the beach property at Manly. Thi: 

has been valued, on her behalf, at $61,000. Consequently 

as a direct result of the death of the deceased, she became 

entitled to assets worth at least $1G2,65O. 

In addition to this, further assf,ts earn,~ to her by way of 

survivorship or because of her husband's death. These are 

amounts from overseas bank accounts, inst'.rar.ces, and a lump su11 

payment from the Accident Compensation Corporation, 

they total about $11,000. 

The total is therefore approximately $173,000. 

In all 
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On 22nd July 1983, the second day of the hearing, the widow 

swore her fifth affidavit which, in effect , showed that she th(~n 

had the following assets 

L 

2. 

5. 

6. 

HeI~ 014r1 ha1r sl1are in F'.o~i_d 

Bank accom1ts conta:i.ning c::ay 

A mortgage investment of 

Inflation-proof bonds of 

3800 :I SLl,\}.'C:':", in [,'le tche:,: :; ,: 

1100 "shRres approximately in 

· Ceramco11 

432 "shares approximately in 
Ya test1 

500 11 ::_;h,,res in Brierly•, 

(ba~;ed en ~~hare quotai;:ion,., 

at the: t:Ln:8 of the hecLl"{lf'.) 

rhe property 

ror.n 

\ 
) 

l 
l 
l 

?,000.00 

20,000.00 

61,000. 00 

$ 207,200. 00 

'rhis, however, :i.s without tat into account what sh2 

would receive, as I have already set out, under the int:cstcicy, 

if no order in favour of her or the grandchildren is made in 

these proceedings. 

The total value of her assets in those circumstances, would 

~e in the vicinity of $300,00Q. 

If therefore no orders are made in these proceedings tbe 

widow would be in a ~ery strong position as far as capital is 
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concerned. 

I turn 1101·.1 to consider hc,r po,3i tion c:,s to incon,c-c" 

in conne:,;:o;_,:,;;, with this. 

of National Supcr2nnuatjon, pRyment by way of Accident 

and returns on her different kinds of investm~nts. 'l'i1 cc to c.i:' 1 

of tlle::;e items returned a. gro1,;~3 incom2 of: 

per week,. 

On behalf of P• 

that it was unreasonable ·to cx1x,ct ·,-.he plaintiff to ,·m:L 

dccduct irnn1ediateJy from ',·.ha.·t 1::cc); 

Cornpcn~.3;1_tion is reco11sic1c:i_~e:o. r..~s t.o J~0nc:,.ral r..";C:ch yr.:;cii:- r tl,ci-..._'...qh 

there is nothing in the c1f:i~idavii:.s to shew the· baE'i .. s npo1· ',,li::_c;;-, 

a11y re:duct.ion in the an1ou11t: pD.yz:.bl0, or a. r .. ::~usal to ccr:t:j_1:.i.1.1c' 

any pay~ent at all, mi.ght be made. 

to keep in mind that these payments do erJl s,.-:h,c,n t.he pJ.air,tif f 

reaches tlie age of 65. 

the before me that she \•JOU].,J. still be in r0c-c, O r-
"-

a gross income of about $200 per week. 

But there is another matter to be considered in tnis 

connexion. There :i_s r,0thing i'1 the plai1:ti:f::t' s 2.ffj_davic.s 

(and there were, as I have already mentioned, five of tlwm, 

in any one of which the subject could have been ~2.ised) to 

suggest that she wants to cont.i.nlJ.G 1i ving in the horn,:; in 

Road or that she wo-qld consider buying from the estate its 

half-share in the property. Indeed, in one of her 
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affidavit.s, she seems to conl:.e:,nplate a situ,"b.on J.P the f1.1ture 

in which, because she is alone and "cannot e::;_:,e.:ct :,1y help 

from (her) son P and (he:,:) daughter ~ rnu.y not be 

well enough to look after (her) and her own family'', she will 

"need to go into an old people's retirement home or hospital''. 

If tl1,::,refore, as seems t:o rne to be the rea1L; 1-..i.c approach 

to the problem before me, Road were so16 ,F:.d the 

plaintiff's share of the proceec:s used by lie:,: ir l:i:.:.:; purchase 

of smaller and more suitable a.c:::commodation, there could be a 

not inconsiderable sum still left to her which could be 

invested to provide further income. And, of course, 

Roaa as a home for lH"r a lone is far too bi , ,md its 

present and future dem&nc3.s in :cespect of m::i.intcna,1c:2, rates, 

insurc:mce premiums and other out.goings make it. z:,., t.: 1·,econom1.c 

unit for either her or the estate to retain. 

I cannot leave the plaintiff's claim without expressing the 

opinion that, after reading all her affidavits, I am left with 

the uneasy reeling that it is bz:sed very lc:::c cie:i_y 011 the 

bitt.crnc"ss that she demonstrates towards P a.ri.ci. not upon z. 

genuine view that the deceased failed in his moral duty to make 

adequate provision for her. 

I dismiss her claim. 

I now have to consider the claim made by ;,Ir. Reeves 011 

behalf of I' children, This, too, ri:,J_,.,e,3 difficult. 

pr.oblems. 

At the date of the deceased's death, A 

years of age and D, 

both pupils at 

was approachin 

in Auckland, 

was alraost 

'.!.'hey were then 

By the date of thE 
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hearing A and had been accepted to enter 

David \!3.S the11 

same Ln 

Both of these educational institutions are, of course, 

private schools. p himself attended and 

then proceeded to another private school in Auckland, namely 

College. And it was Mr. Reeves' submission that 

a grandfather who was a wise and just·testator could well have 

felt that he should make whatever provision might reasonably be 

necessary to ensure that the two children should continue their 

education at the school::: which, in effect, lw.d actuaLI y been 

chosen for them. 

In connexion with this whole: question tiwj_·e is an 

important affidavit from one, M Thompson, v:ho is 

the father of P wife. This affidavit was sworn a 

fortnight before the hearing. He received his education at 

another private school, 

e)~r,:esses the opinion that he firmly believes "that once a 

parent has dccid,:::d to sencl. a chi.le! to a p1:iv~1te school it is 

encumbc.:nt (sic) on that. p2rent to ensure -::hat t:he child stays 

He 

there for the duration", and, following upon this, he says that 

he believes that "it wou.ld be very d2structlve for a child 

(especially either or both of th2 M;n:-t.in buys) to be taken away 

from a private school because of lack of funds". Mr. 'rl10mpson 

says that this was a view that would have been shared by the 

deceased in that he sent P: tc 1:he schools tha.t I have 

mentioned and his dau9hter tc Mr. Thompson 

adds that the deceased "w3.s very pleo.sed when (the boy,,) 

started at and tha.t he "was p:couu. 0£ their 

achievements there". 
~ 

Mr. 'I'hompson ha.s not merely expressed these vic-;ws and 



1 -:, .., . 

opinions, but, as far as Lhese two boys are concerned, he has 

done a grfiat dea.l to ensure th:;,.t they have b·cr,11 able to r,r,:jcy 

the benefits of which he speaks. 

Paragr2.phs 2, 3, and 5 of his affid;c,vit recirJ as 

fellows : -· 

"2. I have being (sic) paying for my ----
grandsons' c.'d,.1cation at since 

A began there in when I paid about 

half of their fees, At p 1~csen,. it is costinc1 

me about $3,000 a year for both of them a.t that 

SchooJ.. 

"fees from about two years ago. Prior to that my 

daughter and her hosband, their parent~, paid 

about one~third. Each year their contribution 

got le.s,;. 

3. WHEN my daughter and her husband decided 

that their boys should go Lo they 

were my only grandchildren and my other daughter 

was not expected to have children. Ho01:rcver 

now has three girls one of whom I am educating 

at the c,.t the cost -::if 

$1,200 a year. 

_4_. ___ N_E_:h_'.T_ ye2,r for e:-:.a.mpl•2 I wil.l be paying about 

$7,000 for r1y grc:1ndchildren' s edu8ation in the 

following w2.y ~ 

I will have two granddaughters at 1-he 

School at a cost of $2,4UO per 

annum. 

I ~ill have one grandson (~ 

f-



School at a cost: of $3,000 per annum. 

One grandson {f2 MAR'l'IN) at at 

the cost of $1,500 per annum. 

Eventually I w.i.lJ h,,v0, the two Marl~in boys at 

College at present day costs of 

$G, 000 per anrnir:1 toc,ctl,c,r with my tlixce 

granddaughters at the School at 

present day values of $3,600 per annum 

together totalling about $10,000. 

5. I have some time ago ,.:ct up a family tJu,;t of: 

which I am the Trustee. At p~osent I settle some 

$20,000 annually on the trust which I earn from 

directors' fees. The trust aJ.so has its own income 

from its investments. I am now aged and may not 

continue ,·m:cking for vci~y rnucb longer. 

work the income I sett] e 0,1 the trust would (~iiic:i.,1i.~cih 

substant:i.ally. 

on the trust apart from the Martin boys as I have 

already outlined. If I were to die or otherwise be 

unable to settle monies on the trust my wife's life 

style would be curtailed 2tltlK'l1c,J:i at her ac;R she 

obviously does not have an e:':pcnsivz neect. 

my J.dren' s educc\ti·::n to be the first 

on the trust:. " 

Paragraph 11 of the afflclav.it. is in these:: terms:·· 

II 11. TO recap, from tl1e start the beys' parents 

assumed the J?rimary liability fo:.:- r:,aym<:!nt of their 

school fees. Some ·terms they paid t:he fees fJ:cm 

their own resources. 'I'he past few years, hcM0ver, 

I think I rtave found fror,1 the 'I-rust all the monies 
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required. The money has been paid to the 

pareDts to c1~:,,;-i.,c;t t-.hem with tl1c 

'maintenance 2.nd education' in t e>nHc; o:'.: the trust 

deed and they lrnvc paid their 0:.-,1 cllcr,;ues to King:,; 

School. No doubt that procedure will continue." 

And in paragraph 10 Mr. Thompson says:-

I! 10. I would welcome any assistance which could ----
be given to r,1c f.ron: the estate of c: MARTI~-1 

which cou1d z,;-_;;c;:i ,3t me with ou:,_- SI 

education .. I knew G and liked him 

and I believe he would have endorsed my efforts to 

provide the education the Martin boys have and will 

recei'1e." 

In a further reference to -,·._hat he believed tc, be P 

financial ability in respect c,f l!is sons' educa;_;_-:_c)n 11;:-. 'I'hompson 

said t:ha t he d:i .. d not believe, U,a ::. the deceased kw_.1-: i..11.:, t he, Hr. 

'l'hompson, was paying for their education "al though it was probably 

clear to him that his son P was unable to pay". 

In a mcinorandum lodged or, the second day of tll2 hc",;ring 

Mr. Reeves supplied further details of the tru~~ ~2t up by Mr. 

Thompson. 'This shows that Lhe co.oital sum of the:, t::u:,;'c. is now 

a.bout $200,000; that there are eight beneficiaries; that these ari::, 

1"1rs. 'l'hornpson, Mrs. Martin, her two children, his other daughter 

and her three children; that all five children are being educated 

at private schools; that Mr. Thompson is now that, ove ~ 

the years, he has transferred to the trust all hi3 assets except his 

unencurnb,cred half-share in the rnatr:i.monial homG c,ccupied by hi1'r! and 

his wife; that, over the past few years, he has owned ;1 half :-;hare 

in Ho:t:th Island Freighters Limited; that he has scld this share to 

the trust.; that his director's fees· from this operation 

(amounting to $21;000 per annum) are direct to the trust/ e.nd 



16. 

that, if lie had to cease ,vurk , income from U1c company would 

probably cease. At the ,sdmc tin:," he apparently told Mr. Reeves 

that h,:; "could not envis21<Je sornc: __ ;ling happenin<J 1,;hici1 would 

prevent the Martin boys from being kept at their schools". 

A further matter for consideration in this claim by the 

grandchildren is the domestic and financial situation of P 

I am not going into great dc~ail in connexion witl1 this - indeed, 

in respect of his financial 

concrete to assist the mak 

l:ion, there it, noU1ing very 

of a clear decision about it. But 

what there is suggests that his financial position is not very 

stable or otherwise satisfactory, and that this is made more 

obvious by what appears to be a breakdown of the marriage. 

Looking at this whol0 picture broadly, I consider that 

there are indications that cannot be neglected that the deceased 

knew something of his son's financial problems, that he would 

certainly have wanted his two grandsons to continue with the type 

of education that they were receiv~ng prior to his death, that he 

very po~,sibJy did not knoh' of the provision be:ing made: for them 

Mr. 'Phompaon, and tha.t the:c<:::fore he woalc., n.nd shoi.,J.d, have made 

some provision out of hi~-; est.a(:e, if he had mc-1.d0, a will, to meet 

at least part of the expenses involved in their schooling. 

I am therefore of the view that ths claim put forward 

by Mr. Reeves on behalf of the two grand sons shou1.d succeed. 

I think that the situation will be appr0p~i2tely met if the 

sum of $40,000 is set aside as a class fund t(> J:,c ,.:ised, in 

co-operation with the Thompson Trust, for the ~ducation of the 

grandchildren during such time as beth of them ar8, or either of 

them is, engaged in a course of full-time study. ~\Then the period. 

comes to an end the baJ_ance of the fund th<Sn rema.ining is to be 
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distributed as part of the deceased's estate. I am also 

clearly of the view that this class fund should be 

administered by a corporate trustee, and I make an order 

accordingly. 

I ask that cotmsel now confer, agree upon the corpofat~ 

trustee to be appointed, and submit a draft order. 

I also want each counsel, except counsel representing 

the administrators in bheir official capacities, to submit 

suggestions 2,1,_; to tlle quantum o'.: hi,; costs. I have' Ji 

grave doubts as to whether r· shoiJl<."! o'~c!("r that tho;:;2 ci: iJ c 

plaintiff should be paid out of U.w c:,;c.:icte, but I J1,1?e .c ly 

decided that" they should be. However, I shall be 

considering the amount of them carefully because of the 

unhelpful nature of much that appears in her affidavits. 

Finally I 1-~hink it proper L:.o :cccomnend that, in v.:J:·.: o:'.: 

the animosity thc1.t exists between the plaintiff ancl he:c 

there should bl? an appointment of an independent 

edministrator, which might, 

trustee of the class fw1d. 

of course, be the corporate 

/:)/ 
\ I ,.1 •• n 

(•.•. 1 .• 1, /··_v'I •/ 1/ \~v/ 
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