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Hea1:"_ing: JOth March, 1934 

Counsel: Blake for l\p~ellant 
Wallace for Respondent 

GR.91/83 

I 11A.W 

Appellant 

POLICE 

Respondent• 

ORi)L JUDG.MEi\lT OP SL.:/CL?\IR, ,J. 

'l'his l\.ppellant was convicted in the District Cour:t 

at Ashburton on a charge of careless use of a motor vehicle 

and was fined $400 and his driver's licence was cancelled 

for a period of four months. •rhat on the face of it is a --
fairly=substanti~l penalty for a person who is described 

as a farmer, but the record of the evidence which is before 

this Court at the mome;t would almost certainly justify 

such a penalty. nut I am informed that the wonders of 

modern science let down the judicial process on the day 

in question because the evidence was bei,1q to.pG:J. on a 

new tape recorder which apparently by inadvertence was 

mis-rnanaged with the result t_hat one case was taped over 
;.r, 

the top of another and the resulting noises could n.ot be 

distinguished and translo.ted into what would normally be 

a record of evidence. 

I have before me a record of the District Court 

Jn~1ge' s notes of evid,~ncc and :i. t is contended U,at there 
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was cross-examination o.f at least two witnesses, one a 

Hr Van Pelt. On the District Court J~dge's notes 

there was no cross-examination, and in respect of 

Constc1.ble 1·Jheeler there are two short con1.,11ents. 

An affidavit has been filed by tlie solicitor who 

appeared for the Appellant and he details certain ctoss­

examination of Constable Wheeler which is not· recorded 

at all in the District Court Judge's notes. 

Mr Wallace quite canJidly states that he is no£ in 

a position to reaJ.ly comment as he has no evidence avail­

able to show.what exactly did occur, but on the face of 

the affidavit filed by :'Ir DJ.ab':! on hehalf of the A9pcllant 

it appears that there was cross-examination; whether or not 

any of it would affect the result I do not know because 

I have not heard any argument on the appeal itself. 

As there appears to be some deficiency in the notes 

which are now before this Court and because the penalty 

imposed was substantial, with some reluctance I accede to 

the request of the.Appellant and will vacate the conviction 

and direct that -!:he 111atter b2 remitted to the District 

Court at Asht>nrton to be re-heard. 

In the circwnstonces it would be quite unfair to 

expect the District C:ourt ,Tud§e who heard the original. 

p:!'.'osecutior. to hear the sec:ond one and if possible, and in 

the hope that it can be done without delay, I would recommend 

that another Judge co1tciuct the re-hearing. If that cannot 

be done with c6nveni'3nce at Ashburton, and while.this 

incic12nt hap:_Jencd a{: Rakaia and so:-ne travelling would be 
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involved as all of the witnesses appear to be from 

Rakaia, I would urge that if necessary the matter b~ 

transferred to Christchurch for the re-hearing. 

will be orders in those terms. 

There 

~~;. 
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Kennedy Mee & Co., nshburton for Appellant 

Gre sson, Richards, MacKenzie & Wal lace, 'I'imaru for 
Respondent 




