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'I'his :Ls nn appeal by way of case st;_,ted aqoinst a <'lecis:i.on 

of Distr~ct Court Judge Paul qiven in the District Court at 

Dargavill~ on 26 Moy 1923. 

rrhe lec:.rnc2c1 District~ Court. lTndqe cl} sm:Lssed tv10 inforn-tati.o:rts 

in which it was alleged that the resnonJents, William Sher~ar1 

,Jnr :.,net Paul Fc,w1ie, on 31 ,July 19H~ ,,t M;1huta Beae;h, na 

being one of an association of three persons, wi.thout lawful 

excuse possc~ssed rnors ·than 11S() tua.tua. 

X 

a breach of requlation 106 -, 
l\ of the risheries General Regulations 

•~•he relevant portions of that: recJ1.1.lation provitJ,~ 

"lOG K (2) No association of pe~sons shall on any 
~me day without ]awful excuse (of which the proof 
sha11 lie on th~Jn) take I brinq ashore, ccnvey by 0.ny 
means whatsoever ... or in any w~y oossess moYe than 
the number of eGch species of shell fii,h spc~c:i. fic•d j n 
tJ1e following table ... " 

1\r,cl th(: table provides that for an a.sscici at ion of i::11:cee 

?eo~:e the maximum number of tuat~a shall be 450. 

On the dny in question a Mr David Paymond Welsl1, an honorary 
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fisheries officer at Dargaville was at the Mahuta Gap at 

about L pm. He saw thn::e pecple in the tide pic:l:.inq 

tuatuas. One he recognised as a com1N~rcial digrrer. 

Anoth,:,r one he recogrd sed through his binoculars as Mr Fm.rlie; 

he did not recognise the third at the time. He stood for 

about S minutes observing them arui then decided to move off. 

J\s he was cloing so, he sav-1 two of the pickers pick up their 

bags out of the water and n~ove slowly towards the edge of 

the water. As soon as they got out of the water· they ran 

to their Landrover, got in and left. There had been a little 

boy playin9 in the sandhills. i'7hen the two nickers 9ot out 

of the wate:i:- the child ran to the Lanclrovsr anc'l got in with them. 

Apparently on the principle that the wicl:ed flee ,,,110,n no 

man pursueth, the fisheries officer decided there was 

something suspicinus in thE, way they Jeft, so he turned round 

and qave chase. He caught up with the Landrover and asked 

the occupapts to stop, which they did. There were three 

persons in the vehicle, the two respondents, Fo,vlie anc:. f;her;-nan 

and the little boy. On inspecting the contents of the 

vehicle with the peimission of the respondents, the officer 

found a laJ:ge number of tuatua, such that i'd'ter giving R 

generous 150 to each of the respondents and 150 for the boy, 

the remaining tuatua numbered 950. rrhe explanation gi \ren 

by the respondents was that they ,,.,ere aettinq them for their 

golf club. This ·explanation did not appeal to the fisheries 

officer who gave it as his opinion that it would not matter 

i.f lhey were ~,1ettinq them for the NZ Ruqby Union, they would 

still have to have a perin.i t which they did not have. 

then inciicated that he had never been picked un for exc(::ss tuatn2., 

and it was a known thing that everybody took more than their 

qucta. 

On behalf of the defendants when the ma.tter came before the 

leai~:ned District Court ~Judqe, it was submitted thnt they shoulci 

l1ave been charged with bei~g one of an association of four 

persons. 'J'he commercial dicrc:,er had been associated. 
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On behEtlf of the infonnrmt it was su.bmittec. that there was 

no evidence that the two defendants were in association 

with the commercial fisherman. The learned District Court 

,Judge determined, he says, that the actual p0sition of the 

three persons diq9inc;r in the sea. was somewhat i:rmrecise and 

that the distance varied between the persons from 100 yds 

down to about 7 yds. lie said he determined that~ what must 

be regarded as an associalion of four persons was at that 

location at all times under observation by the fisheries officer. 

He held that in those circumstances it would be danqerous 

to enter a conviction in res~ect of the alleged offences, and 

he did not consider such conviction could possibly survive 

if appealed. Accordingly he found that there was no case to 

answer and dismissed the informations. 

The question for the opinioll of the Court was whether his 

decision was erroneous in law a.s follows : 

"Was I correct in my determination,in finding 
for a charge of possession of an excessive nurnbsr 
of tuatua the time for determininq the nu~ber of 
persons in association under reguiation 196 K (2) 
of The Fisheries Ceneral Re<Julations, 1950, was ·when 
the picking took olace rather than later when the 
persons were actually apprehended in their vehicle 
away from the picking area?" 

The word "associa r_ion II is not defin0d in the recrulations, 

but I am advise'..''. by counse1. 'd1at the Oxford Dictionary defines 

it as being "An o.:9ani.:;ed boci.y of persons for a -joint purpose." 

At no stage was h:. :n.1crcrestecJ +:hat the cornrr,erd.al fisherrnzm 

was pc,rt. of au OY.'ganised body comprising himself and the two 

respondents, nor was 5t suggested - nor could it be suqnested 

in my view on the evicJ,;,:-1ce - that they had a i oint purpose. 

They both certainly nad +:he san~ purpose, they were both 

picking t·wtua, but that c'loc;;s not mnount to a joint purpose. 

At the time they '\•.1er<2 ic, th0 water it rnay well have been that 

there .... ms no associatio,1 :)etween ·any on_e of the three. 
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'I'hey miqht all have been separately engaged in the same 

activity. ~l'he fact that one person is do:i.ng the SFtme th:i.nq 

as another in the same place does not necessarily mean 

that that person is doing it in association with the other person. 

In discussion with counsel I put for example, the possibility 

that I might go to the pictures tonight. That did not mean 

that I would be in association with the others who were at 

the picture theatre, even though I was doing the same thlnq. 

The gu2stion of whether two or more persons are an organi,;ed body 

of persons for a joint purpose is a matter which has to be 

determined at the particular time at which they are alleged 

to be an association. In this case an association was alleged 

by the prosecution to be the two respondents and the little 

boy. In terms of regulation 106K(2) the two respondents and 

the little boy were an association of cersons who on any 

one day without lawful excuse~~- conveyed by means of 

their vehicle more than 450 tuatua. 

It was when the respondents were in the motor vehicle that 

they could be guilty of the offence charged. r--.t that time 

they were conveying or possessing, in the words of the 

regulation, more than 450 tuatua. 

The learned District Court Jud<:1"e therefore in my view was 

not correct in his determination in finding for the charcie of 

possession that the time for determining the number of nersons 

\vas when the picking took place rather than later when they 

were apprehended in their vehicle. It may be that if it 

had been established e1at.at the time the respondents were 

in the water they were engaged in a ioint enterprise with 

the ~ommercial fisherman and with their little boy in collecting 

tuatua, the fact that later there were only three of them 

in the vehicle would not mean that they were not still part 

of an association of four people: There is no evidence 

that when they were in the vehicle then~ WFtS any connection tiler,, 

or indeed at any other time between them and the other person 



-·5-

who rernained in the water. As far as the evidence goes he 

appeared t:o be a comnlete1y independent nicker. 

'rhe question is answered therefore that the decision was erroneous 

in point of law and the inforrnations are remitted back to 

the Distn.ct Court Judge to be further dealt with in accordance ,. 

with this ruling. 

At the request of both counsel in light of the detefmination, 

I direct that the hearinq contin;.1e in ~·Jhanqarei ):ather than 

Dargaville, because I am told sittings are infrequent in 

Dargaville, and the matter would be disposed of more rapidly here. 

• t. C t> " O> " Cl•.- "' .. ~ ,._, __ .. ,,..~• 
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