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In my reserved decision deli verecl on 3 Otl. November 

1983, I gave the plaintiff leave to file further affidavits 

covering several aspects of proof which, on the information 

then before the Court, 
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leave constituted an indulrJ:cmcc to the plaintiff; tl12 only 

justification for the indulc:rcnce was because no other party 

would be affected. Further affidavits have now been filed. 

They have been perused by M:r: Haines who was appointed as 

amicus curiae; he has no further submissions to make. 

'The first point covered by the affidavits is whether, 

at the time lllwn the pli::cinti:Ef was conceived, her natural mother 

had no sexual association with c1ny man other t.han the deceased. 

She has now sworn an affidavit to this effect. She deposes 

that the deceased was the first man with whom she had 

had sexual intercourse. 

Hy second requirer,,cnt 1•.ras that th:L,:; J.a.dy should 

inspect Lhe ::;ignature aJ.l(~gGdly of the deceased, foancJ in the 

official Register in the village of in Tonga. She 

deposes that she has attended the place where this record is 

kept; it is the same place as that which she and the 

deceased attended to register the plaintiff's birth. She 

deposes Uwt she is familic:r with the deceased' s handwriting 

and she confirms that the sign2.ture in the Register book 

appears to be in the deceased's handwriting. 

The Tongan Justice Department advises that it was 

not possible to photosb:tt a copy of the Register of Dirth 

in there is no photocopying machine available there. 

Ho',!evcr, the Police .Magi,3t:l:ai.:e for :::onfirrns in an 

affidavit that the plaintiff cti•d atte.nd at the Registrar's 

office as she has deposed. 
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I also called for evidence of Tongan law as to the 

validity of this register. Im affidavit has been filed 

from tho resident Police I,lagi::;trate for the di~;txict of 

Ha' apai; before his appo:intrnent, he was a practising lawyer 

before the Privy Council of Tonga and the Supreme Court of 

'l'onga for some 18 years. He is also the Sub-Registrar of 

Births, Deaths and Marriages for the district. 

Under the relevant Tongan statute (in force at the 

relevant time) the name of the father of an illegitimate 

child cannot be entered on the Register of Births unless he 

acknowledges that he is the father of the child and a joint 

application is made by him and the natural mother to register 

the child. As a matter of practice, the resicknt l•iagistrate, 

who is also the Sub-Regi~;t:i::2.r of Births, Deaths and Marriages, 

is reg:uil:E!d to satisfy himself that the person applying with 

the mother :i.s in fact the father; only when he is so sat:i.sfied 

is the father allowed to sign the Register. This is the 

current practice in although the ceponent cannot 

speak for his predecessor at the relevall'i: time. 

There is no other provision uadcr Tonr0;;:rn law 

whereby the father's name can be entere-:.1 upon tha birth 

register unless by order 0£ a Court. 'l'he Register of Birbis 

is required to be maintained in accordance wli:h the Act. 

There is no record of any ;twi.nt.enance order ever n,:.,c1e in the 

Mag:i.stra.te.s' Court at H,1' i.n respect of the plaintiff. 

Enquiries have been made with the British High 

Commission in Tonga, formerly the 13:"."itish Consulate; the 
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plaintiff's solicitor was advised by this office that there 

is no record or evidence available in that office as to a 

maintenance agreement between the deceased and the plaintiff's 

mother, or any record of any maintenance order held in that 

office. 

Now that most of the deficiencies in the proof of 

the plaintif::'s claim have been remedied, I consider that there 

is enough evidence to justify the making of the order sought. 

As indicated in my earlier judgment, I should consider the onus 

of proof discharged should such affidavits be filed. 

I theref::>re make an order under Section 10(1) of the 

Status of Children Act 1969 that the relationship of father 

and child existed between the plaintiff and Douglas John Brown, 
; 

now deceased. 

Mr Haines is at liberty to apply by memorandum 

should he seek a further order for costs arising out of his 

perusal of the further affidavits. 

SOLICI'l'ORS: 

Clive Edwards & Co., Auckland, for Plaintiff. 

Crcwn Solicitor, Auckland, as Amicus Curiae. 




